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IMPOBJIEMA KOIU®UKAIIUA HOPM MEXIYHAPOJHOI'O
YACTHOT' O ITPABA B POCCUIICKOH ®EJEPAIINN

Annomayua: Cmamvs noceéaweHa paccMompeHuro aKmyanibHOU npooiembl
MeAHCOYHAPOOHO20 YACMHO20 Npasd, OMHOCAWeUcs K Koougukayuu Hopm
MedAcOyHapooHo2o dacmuoz2o npasa Poccuiickoii @edepayuu. Bvidensiomes mpu
B03MOJICHBIX NYMU KOOUGUKayuu Hopm npasa. B cmamve paccmampusaemces eonpoc
0 HeobX00UMOCmU CO30AHUSL e0UHO20 3AKOHA O MENHCOYHAPOOHOM YACMHOM Npase
Poccuu. Yuumvieaemcsa onvim cogemckux yueHvlX u aHanu3upyemcs 3aKOHONPOeKmn,
npeocmasienuvlil Ha paccmomperue 6 Bepxoesnwiti Cosem PCDOCP.

Kntouesvie cnoea: medcoynapoomoe uwacmuoe npago, UHOCMPAHHOE NPAGo,
BHYMPUSOCYOAPCMBEHHOe Npaso, cucmemamuzayus, Koougukayus, 3aKOH O
MENHCOYHAPOOHOM YACMHOM Npase.

Annotation: The article is devoted to the consideration of the urgent problem of
international private law related to the codification of the norms of international

private law of the Russian Federation. Three possible ways to codify the rule of law
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are highlighted. The article discusses the need to create a unified law on private
international law in Russia. The experience of Soviet scientists is taken into account
and the draft law submitted for consideration to the Supreme Council of the RSFSR is
analyzed.

Key words: private international law, foreign law, domestic law,

systematization, codification, law on private international law.

Ha cerogusimiHuii  J1€Hb OJHOM W3  aKTyallbHbIX MpoOJeM  HayKu
MEXIYHApOJAHOTO YAacCTHOTO IpaBa SBISETCS MPOIECC OOMMPHON KoIupUKAIUU
3aKOHOJIATEIBCTBA B 00JIACTH MEXKIYHApOJHOTO YAaCTHOTO MpaBa B OOJBIIMHCTBE
ctpan wmupa. Koaudukanus mnpeacTaBiaseTr co00Ml JI0CTaTOYHO CIOXHYIO U
COBEPILEHHYIO (hOPMY CHCTEMATHU3ALMH, HAMPABICHHYIO HA KOPEHHYIO MEepepadoTKy
JEHCTBYIOIIETO 3aKOHOAATENbCTBA rocyaapcTBa. Dopmbl KoaupuKalud BecbMa
pa3Ho00Opa3Hbl (OCHOBBI, KOJIEKCHI, YCTaBbl, MOJOKEHHUS) M NPEICTaBIAIOT COOOH
OpraHUYECKHE 3aKOHBbI, B KOTOPBIX OOBEAMHEHBI Pa3IUYHbIC MPABOBbIE HOPMBI U
UHCTUTYTHI, PETJIaMEHTUPYIOIIME OTHOLICHHUS B paMKax OIPEIEICHHOM IPaBOBOU
oTpaciu’.

Kogudukamuss HOpM  MEXAYHapOAHOIO YacTHOIO IpaBa  BO3MOXKHA
HECKOJIbKUMH MYTSIMU, & UMEHHO:

OtpacineBas Kogudukanus- B pa3iIuyHbIX pa3jienax oOLero MaTepualbHO-IIPABOBOTO
akta (Opannms);

MexotpacneBas koguukamuss - B OTACNbHBIX  pa3/iesiax  OTPaciieBbIX
3akoHoaTeabHbIX akTOB (['perust, Mcnanus, [Topryranus, ApreHTrHa);

. ABTOHOMHasl KOAM(HUKAIUs - B €IUHOM CHEIHAIM3UpOBAaHHOM 3akoHe (Benrpus,
[Tonbua, Yexus, [seitapus, Typuus).

Ecnu 3atparuBarh Bompoc 0 KoAu(UKAIMU HOPM MEKIYHAapOJHOTO YAaCTHOTO
npaBa B Poccuiickon @Penepanuu, TO MOXKHO NPUHUTH K BBIBOAY O TOM, YTO

3aKOHOJIaTeTh M30pajl MyTh MEKOTPACICBON KonU(HUKAIUMHU, T.e. KPYIMHBIE «OJIOKM»

! Epneuiea H.IO., Terbman-Ilapnosa W.B. IIpoGiueMbl KomuuKaLMU POCCHICKOTO 3aKOHOIATENLCTBA 110 MEXIYHAPOIHOMY
yacTHOMY nipaBy // Ansokart. 2008. Ne 1.
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HOPM MEXIYHAPOAHOI'0 YaCTHOI'O IIPaBa COAEPHKATCS, B MPEAYCMOTPEHHBIX pa3aeinax
OTpacJIEBBIX HOPMATUBHBIX akTOB.: paszgene VI I'paxnanckoro koumexkca PO
«MexayHapogHoe 4YacTHoe mpaBoy», pasnaene VII CemeitHoro koaekca P®
«ITpuMmeHeHne ceMEMHOTO 3aKOHOIAaTENILCTBA K CEMEMHBIM OTHOIIEHUSIM C Y4aCTUEM
WHOCTPAHHBIX TpPaXKJaH M JuIl 0e3 TpaxkaaHcTBay; paszjaene V ApOuUTpakHOro
npoueccyanbHoro kojaekca PO «IIpon3BoacTBO 1o eiam ¢ y4acTHEM MHOCTPAHHBIX
muiy; pasaene V I'paxaanckoro nporeccyaibHoro kojaekca PO «IIponsBoacTso no
neraM € y4acTMEM MHOCTpaHHbIX Jumy»; riaaBe XXVI Kopekca Ttoprosoro
MopemiaBanus PO «lIpumennmoe npaBo». Kpome Toro, Heo00OX0AMMO OTMETUTD, YTO
HEKOTOPBIE HOPMBI, PETYJIUPYIOLIIME OTHOUIEHUS, OCJIOKHEHHBIE WHOCTPAHHBIM
AJIEMEHTOM, COJIEPKaTCsl U B APYTUX pasjiesiaX BhIIIEYKa3aHHbBIX 3aKOHOB (Hampumep,
cT. 14 AIIK P® npumeHeHne HOPM MHOCTPAHHOI'O MpaBa, KOTopas HE BXOAUT B V
paszen). JlocTarouHo O0JIBIIIOe KOJINYECTBO HOPM Chephbl MEKTYHAPOIHOTO YACTHOTO
MpaBa 3aKpEIUICHO B HMHBIX OTPACIEBBIX HOPMATUBHO-TIPABOBBIX AKTaX © B
CIICLIMAJIbHBIX 3aKOHaX. Tak, 10 MHEHHUIO POCCHUUCKOIO YUYEHOro-mpasoBena Mapka
MouceeBrnua borycnaBckoro K JaHHBIM HOPMAaTUBHO-TIPABOBBIM aKTaM OTHOCATCS 23
denepanbHbIX 3aKOHA U YKa3aHHBIN IEpeUYeHb SABISETCS OTKPBIThIM. BukTop [leTpoBuy
3BEKOB Takke oOpallaeT BHUMAaHHE Ha TO, YTO POCCUHCKOE 3aKOHOAATEIHCTBO O
MEKIyHApOJIHOM YaCTHOM IPaBE COCTOUT U3 (heliepaabHbIX 3aKOHOB, TAHHBIM CIIMCOK
HE SBJISIETCS UCUEPIILIBAOIIUM U OyAET MOMOJHATHCS C TEYEHUEM BPEMEHHU.

Takum 00pa3oM, MOXHO CHeJaTh MPOMEXKYTOUYHBI HTOT O TOM, 4YTO B
Poccniickoit denepannn CymecTByeT MOJIOKEHNUE, KOT/1a OTHOLLIECHHUS, TOANAIA0IINE
o1 cepy AeHCTBUS MEXTYHAPOTHOTO YACTHOTO MIPaBa, OTYUHSIOTCS COBOKYITHOCTH
akToB JMOO OTACIBbHBIM TIPABOBBIM akTaM. B TO BpeMs Kak JaHHOTO poja
crieu(puyYecKrue OTHOIICHUS, OCJIO0KHEHHbIE HWHOCTPAHHBIM JJIEMEHTOM, MOTYT
PErJIaMeHTUPOBATLCS €IUHBIM BCECOOBEMITIONUM HOPMATHBHO-TIPABOBBIM aKTOM,
KOTOPBIM 00BEUHAET B ceO€ BCe T€ Pa300IIEHHbIE Pa3/eibl U IJ1aBbl, PETYIUPYIOIIUE
MEKJIYHAPOJHbIE YACTHBIC OTHOIICHUS, HaXOASIIMECS B Pa3IMYHbIX 3aKOHaX.
Heobxoammo 0TMETUTh, UTO HE CO3/1aBast €IMHBIN 3aKOH O MEKIYHAPOIHOM YaCTHOM

npaBe B Poccuiickorn dDepepanuy, 3aKOHOIATENL IMOPOKIAET CYLIECTBOBAHUE
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OOJBITIOT0 KOJIMYECTBA HOPMATHBHBIX aKTOB, KOTOPHIE HAXOMSTCS MapauIeIbHO APYT
JPYTy, B HEKOTOPBIX CIydasiX OHU TYOIUPYIOTCS, a TaKKe 00pa3yroT KOJUIU3HUU.

OnHy M3 IJIaBHBIX POJIEH B Kau€CTBE MCTOUYHMKA MEXIYHAPOJAHOTO YaCTHOIO
Poccuniickonn ®@enepanun urpaer pasaen VI wactu tperben ['paxxaaHCKOro Kouekca
PO, umeromuii HammeHoBaHHME - «MexIyHapogHOE dYacTHOE mpaBo». JlaHHOE
HA3BaHUE UMEET PACHIMPUTEIIBHOE TOJIKOBAHUE, OJTHAKO, MPU U3YYECHUU YKA3aHHOIO
paszena CTaHOBUTCS $ICHO, YTO COJICP)KAIMMECS B HEM HOPMBI OTHOCATCS
HETIOCPEICTBEHHO K OTHOIIEHUSAM, PEryaupyeMbiM ['paxaaHcKum Koaekcom P,
MPUYEM B OCHOBHOM TOJIBKO KOJUIM3MOHHBIE HOPMBI 1 HOPMBI 00 X MPUMEHEHUH, a
HE MaT€pHUaIbHO-TIPABOBBIC HOPMBI, BXOSIIME B COCTAB MEKIYHAPOIHOTO YaCTHOTO
npasa. JJaHHBIN pa3en HE OXBAThIBAET CEMENHBIC, TPYIOBBIE OTHOILLICHUS, OTHOLICHUS
B 00JIACTH MEXKIYHAPOJAHOTO TPaKAaHCKOTO MPOIECCca, B CBSI3U C UEM OHU SIBIISIFOTCS
IpeAMETOM PeryJHpOBaHMS HWHBIX 3aKOHOB, MO3TOMY Ha3BaHue VI paszgena yactu
Tpether ['paxkanckoro kogekca PP cTtaBUTCS MOJ COMHEHHE, a €ro COACPKAHUE
HEJIb3s CUMTATh MPUEMIICMbIM.

Bonpoc o0 NpuHATHM €IUHOTO 3aKOHA O MEXKJIYHApOJHOM YacTHOM MpaBe B
HAIlIEN CTpaHe MOJHUMAJICA HEOJHOKPATHO COBETCKHUMHU M POCCUHUCKUMH YUYCHBIMHU.
CTOHUT OTMETHTh, YTO MPOCKTHl KOAU(GUIIMPOBAHHOTO aKTa OBUIM MOJATOTOBJICHBI B
HNHcTruTyTE 3aKOHOAATENBCTBA U CPABHUTENBHOIO IIpaBoBeAcHUs nipu [IpaButenscTBe
P®, a taxxe B UHCTHTYTE rOcynapcTBa u npaBa Poccuiickoit akanemun Hayk. [lepBbiit
npoekT Obl1 moxaroroBieH B 50-x romax XX Beka. «Hanmexmoit oOpectu
OTEYECTBEHHBIN 3aKOH O MEXAYHAPOJHOM YaCTHOM MPaBE KUJIO HE OAHO MOKOJICHUE
COBETCKHUX (POCCHMCKHUX) HccaeaoBaTeaei. BpemenaMu kaszajioch, 4To 1e/b OJIM3Ka,
HO, YBBI, U CETOJIHSI CKOPOE €€ JOCTHKEHHE OCTAETC BECbMA IPOOIEMATUYHBIM»?,

[Tocnenusis MOTBITKA IIPUHATH CJIUHBIN 3aKOH, MOCBSIICHHBIN
MEXIyHApOJAHOMY 4YacTHOMY TmpaBy Obuta mpenmpuasta B 1990 r. UactutyT
3aKOHOJATEILCTBA U CPABHUTEIIHLHOTO MPaBOBEICHUS pa3padboTasl MpoeKT 3akoHa «O

MCKAYHAPOJHOM YAaCTHOM IIPABC U MCKIAYHAPOIHOM TIPAKAAHCKOM IIPOLICCCE», B

23peko B.I1., Mapbiutepa H.W. Pa3eutre 3ak0HOIaTeNbCTBA O MEKTyHAPOHOM YacTHOM npase // JKypHhan poccuiickoro mpasa. 1997.
No 1.
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1992 r. on 6611 npencrasieH B Bepxosubliii Coer PCOCP u naxke ObLI BKIIOYEH B
OJIMH W3 IJIAHOB 3aKOHOMPOEKTHBIX paboT. OgHAKO MpU MOATOTOBKE U MPUHSTUU
OcHoB rpaxaanckoro 3akonopaarenbctBa Coro3za CCP u pecnyOivk, HECMOTpsl Ha
MOJIOKUTEIBHYIO B LIEJIOM OILEHKY MPOEKTa 3aKOHA, 3aKOHOAAaTeIeM H30pajl MpexHHi
nyTh KOAU(UKAIIMU HOPM MEXKTyHapOHOTO YACTHOTO MpaBa: OHU BOUUIH B OCHOBBI
IPAXKIAHCKOIO 3aKOHOJATENBCTBA B BUJIE CaMOCTOSATENbHOrO pasnena VII. ABTopsl
JAHHOTO MPOEKTA MPEIIOAKUIN MHOKECTBO FOPUINUECKUX PELICHHI, KOTOPBIE CUIIBHO
OTJIMYAJIUCHh OT COBPEMEHHOTO JCHCTBYIOIIETO POCCUHUCKOTO PETYIMPOBAHUS, OJHAKO,
10 HEU3BECTHON MPUYHMHE OHU HE OB BOCIPUHATHI OT€YECTBEHHBIM 3aKOHOIATEIIEM.

[IpoekT ykazaHHOro 3aKOHa MpeAcTaBisul coboit 60 crarteil, u3 Kotopbix 16
cTaTeid ObUIM MOCBSIIEHB 00mMM Tmosioxkenussm MUYIL, 7 - mpaBoBomy crarycy
CyOBEeKTOB mpaBa, 15 coaepkaii HOPMBI O pa3pelieHud KOJUIM3UKA B cdepe
rpa)<JIaHCKOro IpaBa, 12 - B cdepe cemeitHoro nmpasa, 16 craTeil ObLIN MOCBALIEHBI
MEXIYHAPOJAHOMY TpakJaHCKOMY Imporeccy, 1 - TpyaoBeiM oTHOWEHUsM. llenb
3aKOHa 3aKJoyajach B CO3JaHUM OJAronpusITHBIX MPABOBBIX MPEANOCHUIOK JUIS
MEXJIYHApOJHOTO coTpyaHuuectBa. [IpuHsATHE 3akoHa cHocoOCTBOBajIo Obl
«YCTaHOBJICHUIO TIOpsIKA OMNpPENEJICHHs] MpaBa, MOMJIEKANIETO0 NPUMEHEHUIO K
IrPaXIAHCKUM, TPYIOBBIM W CEMEWHBIM OTHOIIEHUSM, BO3HUKAIOIIMM B YCJIOBHUSX
MEXIYHAPOJAHOIO OOIIEHMS, a TaKKe pa3pelIeHUI0 MPOIECCYabHbIX BOMPOCOB,
BO3HMKAIOIIUX B ATOW OOJACTH, B CYJIEOHBIX M aJMUHUCTPATHUBHBIX OpraHax Mpu
pa3spelIeHHH IPaXkJaHCKO-TIPABOBBIX .

CoeanHeHne HOPM MEXAYHAPOJHOIO YACTHOTO MPaBa C MOMOIIBIO TMPUHITHS
CHELHAIbHOTO 3aKOHa MO3BOJIUT 0osiee MOoAPOOHO, YETKO U CUCTEMHO OCYIIECTBUTH
KoAU(UKAINIO, TTIOCKOJIBKY B JTAHHBIH HOPMAaTUBHO-TIPABOBOM aKT OYyAYyT BKJIIOUYCHBI
MOJIOKEHUS, KOTOPbIE OTHOCATCS HE TOJBKO K OTJEIbHBIM BUAAM MPaBOOTHOIICHHM
(otpacneBas koauduKaims), HO U OOIIKE HOPMBI, KOTOPbIE HEe OyayT 1yOIMpPOBaTHCS

B pa3JIMYHBIX aKTax.

3 [Ipoexr 3akoHa CCCP «O MexIyHapoJHOM YacTHOM IpaBe M MEXIYHApOoJHOM TrpaxaanckoMm mporuecce» / Tpyast BHUU
COBETCKOT0O TOCY/IapCTBEHHOTO CTPOUTENBLCTBA U 3aKOHOAaTenbeTBa. 1991. Ne 49.
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Taxum oOpaszoMm, B Poccuiickoii deneparuu CymecTByeT HEOOXOIUMOCTh
BBEJCHUS 3aKOHAa O MEXKIYHApOJHOM YAaCTHOM IpaBe, IIOCKOJIbKY JaHHBIN
HOPMaTHUBHO-IIPABOBOM aKT MO3BOJIUT O0JIETYNTh IPABONPUMEHEHUE U YKPEITUT HAyKy
MEXIYHAPOJHOIO 4YacTHOro nmpaBa. Pa30pocaHHOCTP HOpPM, OTpakaroUIUX
OPUHLUIIMAIBHBIE OCHOBBI COBPEMEHHOIO YpPOBHSA MEXIYHapOJHOIO OOIICHHUS,
CJIe10Baji0 Obl OTHECTHM K YHCIy HEIOCTAaTKOB HALMOHAIBHOTO 3aKOHOJATENbCTBA
Poccuniickonn denepanyu 0 MEXIyHApOJAHOM YAaCTHOM IIPaBE, UCIPABUTH KOTOPBIE
BpSI/L JIM NOJIyYUTCS, €CIM OrpaHuuuThes paszaenom mecteiM ['K PO. Kpome Toro,
YUHUTBIBAsI ~ HEPABHOMEPHYIO CTENEHb  YPEryJIMpOBAHHOCTH  OTHOLIEHUU
MEXKIyHApOJIHOTO YacCTHOT'O IIpaBa B OTPACIISIX POCCUICKOTO MpaBa, MPearoiaracTcs,
YTO MPHUHATUE E€AUHOrO 3aKOHAa O MEXIYHapOJHOM YaCTHOM IIpaB€ MO3BOJIMT
YCTPAaHUTh HMEIOIIMECS MpOOENbl MPU  COXPAHEHUM €IUHOM  KOHILEMLHH

MCKAYHAPOIHOI'O YaCTHOI'O IIpaBa.
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