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3AIIIUTA MIPAB U 3AKOHHBIX HHTEPECOB ITPEIITPUHUMA-
TEJIEA: CHOCOBBI 1 ®OPMBbI 3ALLIMTLI; CYJIEBHASI U BHECY-
JEBHAS 3AILIMTA

Annomayusn: Kasxcowiii npeonpunumamens umeem npaso Ha 3auyumy C80oUx
3AKOHHBIX UHMEPeco8, U KakK oboe Iuyo OH enpase 3aujuwyams ceou npasd. B
O0aHHOU pabome paccmampusaemcs HeCKOIbKO (Gopm 3aujumol Npas u 3aKOHHHIX
unmepecos. 1100 3awumou npas npeonpunumamesnei NOHUMAEmcs. CO80KYNHOCHb
HOPMAMUBHO YCMAHOBIEHHbIX Mep N0 B0CCMAHOGIEHUIO U NPUSHAHUIO NpPAs
HapyueHHbIMU.

Knioueevie cnosa: npeonpunumamenu, memoo 3aujumsl, npasa u uHmMepecvl

zpaofcdaH, HOPpMAMUBHO YCMAHOBJIEHHble MEPDLL.

«Hay4Ho-npakTu4eckun aneKTpPoHHbIN XypHan Annea Hayku» Nel12(39) 2019
Alley-science.ru



PROTECTION OF THE RIGHTS AND LEGITIMATE INTERESTS
OF ENTREPRENEURS: METHODS AND FORMS OF PROTECTION;
JUDICIAL AND EXTRAJUDICIAL DEFENSE

Annotation: Every businessman has the right to protect his legitimate
interests, and like any person, he has the right to protect his rights. This paper
discusses several forms of protection of rights and legitimate interests. Under the
protection of the rights of entrepreneurs is understood the totality of normatively
established measures for the restoration and recognition of rights violated.

Key words: entrepreneurs, methods of protection, rights and interests of

citizens.

[Tox 3ammToN npas npeAnIpUHUMATENICH IOHUMAETCSI COBOKYITHOCTh HOpMa-
TUBHO YCTAHOBJIEHHBIX MEpP MO BOCCTAHOBJICHUIO WJIM NPU3HAHUIO HAPYLICHHBIX
WJIU OCTIApUBAEMBIX MPAB U UHTEPECOB UX 00s1a1aTeNIei, KOTOPBIE OCYIIECTBISIOTCS
Pa3IMYHBIMU CTIOCOOAMH, B TPaHHUIIAX KOTOPHIE ONPECICHHBI 3aKOHOATEIHLCTBOM,
MPUMEHSISI MEPBI IOPUJINUECKON OTBETCTBEHHOCTH K HApYIIMTENSIM, HaOIIoAas 3a
MPAKTUYECKON CTOPOHOU COOJIIOICHUS MEp.

[Tox mpaBoBOM OXpaHOW MPUHATO MOHUMATH, ONPEACICHHYK) BO3MOKHOCTh
rocyJlapcTBa 00ECIEeUnTh TapaHTHH, CBS3aHHbIE C HOPMATUBHBIMU 3alpeTaMu WU
K€ C UHBIMU OTPAHUYEHUSIMU OIPEICIIEHHBIX ICUCTBUM, KOTOPBIE KACAKOTCs JECH-
CTBUI MPOTUB O0OBEKTA, KOTOPBIA HAXOAUTCS MOJ oxpaHoil. Tak e oHM Hampas-
JICHHBI Ha TIPEAYNPEKICHUE U NPOPUIAKTUKY MPABOHAPYIICHUM.

[IpeameTom 3anuThl B chepe npeanpruHIMATEIbCKON U KaKOM-I100 ere HKOo-
HOMHUYECKOU ESITEILHOCTH MOTYT SIBJISITHCS TIPaBa, KOTOPhIE ObLIM HAPYILICHBI WIH
YK€ UMEJTH BO3MOXKHOCTh OBITh OCTIAPUBAEMBIMHU, a TAK)KE 3aKOHHBIE MHTEPECHI JIUII,
OCYIIECTBIISIIOIINX TAHHYIO €S TEIBHOCTD.

ITon criocobamu 3alUThI IPaB, MOKHO TOHUMATh MaTEPUATILHO-TIPABOBBIC U

MpOIECCyalIbHbIE MEPBHI UMEIOIINE MPUHYIUTENbHBIN XapakTep. C UX MOMOIUIbIO
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IIPOU3BOIUTCS] BOCCTAHOBJIEHHE HAPYLIEHHBIX MPAB U OCYLIECTBIEHUE ONpPEIEIIECH-
HOT'O BO3JCHCTBUA HA TPABOHAPYLIUTEIIS.

MarepuanbHO-TIpaBOBbIE CIOCOOBI 3aIIUTHI MPEINPUHUMATEIBCKUX TPaB -
3TO ONpPENENIEHHBIE CIOCOOBI JEHCTBUI HAIIPABIECHHBIX HA 3AILUTY MPaB B COOTBET-
CTBUU C OXPaHUTEIbHBIMU HOPMaMH MaTepUaIbLHOTO IIpaBa.

K mpecekarenbHbIM OTHOCSITCS CHOCOOBI, CBS3aHHBIE C MPUHYIUTEIHHBIM
MIPEKPaIICHHEM MTPOTUBOIIPABHBIX ACHCTBUM, KOTOPHIC MPUUUHSIOT YOBITKH, OTIpe-
JICJICHHBINA BpPEJl, U MHBIEC HETaTUBHBIC MOCIEACTBUS, CO3JJAI0NINE HE MAITYIO YIPO3Y
IIOCJIEACTBUM.

[1o xapakTepy npecekaresbHble CIOCOObI UMEIOT Psiji XapaKTEPHBIX 0COOEH-
HOCTEM, MepBOM U3 TAKUX 0COOCHHOCTEN MOYKHO BBIJICIUTH MPU3HAHUE HEACHCTBU-
TEJIbHBIMU aKThl TOCYIAPCTBEHHOI'O OpraHa WJjIu K€ opraHa MECTHOI'O CaMOYIIpaB-
aenusi. Bropoii crioco0, uMeeT cBoe OTpakKeHHe B HEMPUMEHEHUH CYJIOM aKTa roc-
YAApPCTBEHHOT'O0 OpraHa MM OpraHa MECTHOTO CaMOYTIPABJICHUSI.

K BoccTaHOBUTENBHBIM OTHOCATCS CIIOCOOBI, UMEIOIIKE HAPABICHHOCTh HA
MpU3HaHUE 32 CyOBEKTOM OIpPECIICHHBIX MPAaB, a TAK’KE BO3MOKHOCTh BOCCTAHOB-
JIEHUS TIOJIOKEHH S, UMEBLIET0 MECTO /10 HapylLIeHUs IIpaBa.

BoccranoButensHbIME CIOCOOaMU SIBIISIFOTCSL:

1. npu3HaHue npasa;

2. BO3MeElIEHUE YOBITKOB, KOTOPOE BEAET 3a COOOW KOMIEHCAIUI0 MOpaiib-
HOTO BpEna;

3. UCnOJIHEHHUsI 00SI3aHHOCTEN B HATYPE;

Camo3zalura sBiIsieTCsl €IMHCTBEHHBIM BEPHBIM, J1a M BOOOIIIE €IMHCTBEHHBIM
CaMOCTOSITENIbHBIM criocoOoM. Camo3alura UMeeT CBoe OoTpaxeHue B I'paxiaH-
CKOM KOJIeKCE, a UMEHHO B cTaThe 14.

['paxk1aHCKUIA KOJEKC HE COIEPKUT OTNPEICTICHUS MOHATHS, KaK CaMO3all1Ta,
OH JIMIb YCTaHABIMBAET CIOCOOBI ATOM camo3amuThl. CrOCOOBI JTOKHBI OBITH
pPaBHbBI HAPYIICHHUIO, UMETh COPa3MEPHOCTh U HE BBIXOJUTH 32 MPeesbl JeHCTBUN

HGO6XOI[I/IMBIX JJI1 4C€TKOTI O, I[GﬁCTBGHHOFO IIpeCCUCHU:I.
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ITo muenuro K.K. JlebeneBa, monoxkenust ctaTthu 14 Tpax1aHCKOTO KOJIEKCa,
SBJISIIOTCSI HOPMATUBHBIM ITPABOBBIM OCHOBAHUEM JIJISl CAMO3AIIMUTHI IPETPUHUMA-
TeJIS B IIPOLIECCE OCYIIESCTBICHUS UM MPEANPUHUMATEIBCKON N€ATEIBHOCTH B JIIO-
OBIX CUTyaIUsX, a HE TOJIBKO TOT/Ia, KOr/a €ro paBa U MHTEPECHI YKEe HApPYILIEHbI U
eMy IIPUYUHSIETCS BpE.

JIeCTBUTENBHO, TPAXKIAHCKUM KOJEKC JAPUT TaKyI0 BO3MOXHOCTh. BO3MOXK-
HOCTb 3al[UTUTh CBOM IIPaBa U BBIPA3UTh CBOE MHEHUE, OCYIIECTBUTH CAMO3AIIUTY
B JTIIOOBIX CUTYaIUAX, KOT/Ia U 3TOT'0 €CTh BCE OCHOBAHUS M HEOOXOIUMOCTb.

[IpennpuHumaTesb UMEET MOJIHOE MPABO HA OCYIIECTBICHUE MPEBEHTUBHBIX
OXPaHUTEIbHBIX JEUCTBUHN, KOTOPBIE JaAYT BO3MOKHOCTb 00ECIIEUUTh CBOCBPEMEH-
HYIO Y TIOJIHYIO 3aIIUTY €r0 HHTEPECOB OT BO3MOKHBIX MOCITaTEIbCTB.

ITon popmoii 3a1TUThI, MOKHO TOHUMATh ONPE/ICICHHBIA KOMITJIEKC OpTraHu-
3aI[MOHHBIX MEPOIPHUATHI, COTIaCOBAaHHBIX BHYTPEHHE IO 3alUTe CyObEKTUBHBIX
MIPaB ¥ OXPAHSIEMbIX 3aKOHOM UHTEPECOB.

["'oBOps 0 cooTHOLIEHUH ciocoOa U popMbl 3amuThl pas, M.K. TpeylmHukos
OTMEYAET, B YACTHOCTH, YTO CIIOCOO 3allMThI IIpaBa - KaTeropus MaTepHaIbHOIO
(perynsTUBHOIO) Mpasa, a moja (GopMoii 3alTUTHI IIpaBa ClIeIyeT MOHUMATh OTpe/Ie-
JICHHYIO 3aKOHOM JIeSITEIbHOCTh KOMIIETEHTHBIX OPTraHOB 10 3aIUTe MpaBa, T.€. 0
YCTAHOBJICHHIO (DAKTUYECKUX OOCTOSATEIbCTB, MPUMEHEHUIO HOPM TIpaBa, Ompejie-
JICHUIO crioco0a 3alUThI MPaBa U BHIHECEHUIO PEIICHUS.

ITon dopmoit 3amuTHl MpaBa, ClIeIyeT MOHUMATh JEATEILHOCTh YIIOJIHOMO-
YEHHBIX HA TO OPTaHOB, /1€ UX KOMIIETEHIIMS OMpeiesieHa 3aKOHOM, U HHBIMH TI0]1-
3aKOHHBIMHU aKTaMHU.

dopMBI 3aIUTH TIPaB MPEANPUHUMATEISH UMEIOT OIpeeIeHHbIE (OPMBI 1
BU/JIBI, TIO BUJIAM JIeJIEHUE TPOUCXOIUIIO Ha Cy/IeOHbIEC U BHECYI€OHBIEC.

Cyne6nbie (OpMBI 3aIIUTHI PAB ¥ 3aKOHHBIX HHTEPECOB MPEANPUHIMATENICH
MPEANOIAraloT ONPEICICHHYIO IS TEIbHOCTh CO CTOPOHBI TAKUX OPraHOB, KaK:

- Konctutymmonnsiit Cyg PO;

- apOuTpaxXHbIEC CY/IbI;
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- Cynbl 00IIel IOPUCAUKITNN.

K dhopmam BHECY1€0HOM 3aIITUTHI IPAaB ¥ MHTEPECOB MIPEANPUHUMATEIIEH Clie-
ZyEeT OTHECTH:

- HOTapHUaJbHYIO 3alIUTY;

- TpeTeiickoe pa3doupaTeabCTBO;

- JoCcyIeOHbIN (TPETEH3MOHHBIN) TOPSIIOK YPETyJIUPOBAHUS CIIOPOB.

Cynebnas ¢hopma 3amThI, 3TO AEATEIHHOCTh YITOJTHOMOYCHHBIX OPTaHOB TIO
3amuTe ocrnapuBaeMbix npaB. CyneOHas dhopma HeceT B cebe BOZMOXKHOCTh 00pa-
IICHKE JIUIIA B CYJ, YbU IIpaBa U 3aKOHHbIC MHTEPECHl ObUIM HapylieHbl. OHa gaeT
BO3MOXXHOCTh OOPAaTUTHCS 3a 3alUTON K TOCYJapCTBEHHBIM WM WUHBIM OPTaHOM,
Ybsi KOMIIETCHIIUSI MOYKET CHPABUTCA C MOCTABJICHHOW 3aJayeil, U pEelInuTh MIpO-
0JieMy, TeM CaMbIM BOCCTAHABJIMBAas HAPYIICHHbIE ITpaBa U UHTEPECHI.

Kouncrurymmonnsii Cyn PO pacmmpser BO3MOKHOCTH CyJIEOHOM 3allUTHI.
DTO BUAHO, UCXO/IS U3 HOPM IIPaBa, T1I€ 3aKPETUIEHBI ONPE/ICIICHHbIC IOHSITHUS, B TOM
YUCJIe U TaKUE KaK, «KOHCTUTYIIMOHHBIE TIpaBa U CBOOOIbI TPaXKIaH», 3aKpeIICH-
Hble B yacTu 4 cratbu 125 Koncturyuun P®. KoHCTUTYIIMOHHBIE IPUHILIUIIBI 1AI0OT
BO3MOXXHOCTb 3aIUTHI HE TOJILKO (PU3UYECKUX, HO U IOPUIUYECKUX JIUILI, PACIIUPSS
MMOHMMAHUE KPUTEPHUEB, MMPOMMCAHHBIX B MPABOBBIX aKTaX.

Ecnu onupaThcs HAa MPUHIMIT HEOTUYX AAEMOCTH TMPaB U CBOOOJ, MPEIITPH-
HUMATEJIM MOTYT OCHIapuBaTh akThl (he/iepaibHbIX OPTraHOB TOCYJapCTBEHHOM Blla-
CTH, OPTaHOB CYObeKTOB P®D, OpraHoB MECTHOTO CaMOYIIPaBJICHUS, €CIIM OHU SIBIISI-
IOTCSl HE KOHCTUTYIIMOHHBIMH.

PaccMoTpuM HECKOJIBKO BapUaHTOB, KOTOPhIE B COOTBETCTBUM C 3aKOHOM,
HanOoJiee TPABWIBHO W TOYHO, TOMOTYT MPEANPUHUMATENSIM 3alUTUTh CBOU
npaBa. Bo-1niepBbIx, 3T0 )xanoba. OHa MOXKeT OBITH MOJjJaHa Ha HecOOTBeTCTBUE KOH-
ctutyuuu PO, penepanpHOro 3akoHa UM 3aKOHOB CYOBEKTOB JIUIITH B TOM CIIydae,
€CJIM Ha 3TOM 3aKOHE OCHOBAHbI PEUICHUS CyJia, BCTYNUBIINE B cHily. Bo -BTOpBIX,
*anoba cuyuTaeTcs 0MyCTUMON, HE3aBUCUMO OT TOT0, KAaKOe€ COJep>KaHue HECET B

cebe perienue 1o aeny. Ecinu Boiecrosimye cyeOHble HHCTAHIIUU YAOBIETBOPSAT
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*Kano0y, TO MpeanTpPUHUMATEh UMEET MPaBO, MOCIIEe KACCAIIMOHHOW M HAJ30PHOU
MHCTaHIMHU, o0patuthcsi B KoHctutynunonnsii Cyj, €Ciu y HEro BOZHUKHYT BO-
IPOCHI, O TOM, COOTBETCTBYET Jin pemeHnr Koncturynuu.

KoHCTUTYIIMOHHBIN Cy/ BOpaBe BEIHECTU PEIICHUE MPU YCIOBUH, YTO JIUIIO,
KOTOPOE MOJAN0 TaHHYIO KaJI00y, MOKET MOHECTH YIepO, KOTOPbIE HE MOKET MO/I-
JeXaTh NPEOTBPAILICHUIO, €CII TPaXKJaHUH 00PATUTCS C KaJl000W B OOBIYHOM CY-
NeOHOM TMOPSIIKE.

K BHecyieOHBIM (popMaM MOMXKHO OTHECTH TaKHUE€ Kak:

l.HOTapuanbHas 3amura. Eciu paccMaTpuBaTh HOTapUAIbHYIO 3AIUTY, KaK
OJIHY U3 BHECYyAeOHBIX (hOpPM 3aIUTHI, HEOOXOAUMO MOHUMATh U MPUHUMATH BO
BHUMAaHHE €€ ONpeJieJICHHbIE OCOOCHHOCTH, MPHU 3aIUTE MPaB U UHTEPECOB MPE/I-
IIPUHAMATENEH.

Uro kacaercst mpeaMeTa HOTapUaJbHOM NEATEeNbHOCTH, UM SIBISIIOTCS Oec-
CIIOpHBIE JIENIa;

Tax >xe HE UMEIOT MECTO, UCIIOJIb30BAaHUE ITYOJIMYHOCTH U COCTA3ATENBHOCTH;

HOTapHyC COBEPILIAET CBOU JIEUCTBUE TOIBKO €IUHOINYHO;

MUCbMEHHBIE J0Ka3aTeIbCTBA, CIYXKAT JJIsl YCTAHOBJEHUS HOPUAMYECKUX
bakToB;

2. Tpereiickoe pa3doupaTensCcTBO. TPETEHCKUI Cy] UMEET CBOIO XapaKTEPHYIO
4YepTy, €M ABJISIETCS MIUPOKOE MPUMEHEHHUE YCMOTpPeHUsI CTOPOH. CTOPOHBI MO CBO-
€My YCMOTPEHHUIO MOTYT ONPEAEIUTh YUCIO TPETEHUCKUX CYIeH U Tak K€ COTrJiaco-
BaTh NPOLIETYPY UX Ha3HAUYCHUS.

MOMEHTOM BCTYIUJICHUS PEIICHUSI TPETEMCKOIo Cy/1a B 3aKOHHYIO CHITY CUH-
TaeTcsl IeHb, CIEAYIOIINI OCIIE BBIHECEHUS PELICHUS.

3. Jocyne6nsiit nopsinok. Ecinu denepanbHblil 3aKOH WM e JJOTOBOP OIpe-
JIEJSIET, KATETOPUH CTIOPOB TI0O KOTOPHIM MOXKET OBITh YCTAHOBIIEH JOCYACOHBIN TTO-
PSZIOK PAaCCMOTPEHUS JieJia, TO €ro IEPEIat0T Ha PACCMOTPEHUE apOUTPaKHOTO Cy/1a
JMIIb TIOCJIE COOMIOACHUS MOpsiAKa. DTO UMEET OTpaXE€HUE B CTaThe 4 MyHKTE 5

AIIK PO.
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['paxknaHCKHii KOJIEKC COAEPKUT MOJOKEHUE, KOTOPOE MPENOTHOCUT TPebo-
BaHMSI U3MEHEHUE WIIU 5K€ PACTOPKEHUS 1I0I0OBOPA, TOJIBKO B TOM Clly4dae, KOrjaa oJi-
HOM U3 CTOPOH 3asiBJIEH OTKa3 Ha MOJAO0OHOr0 pojia MpeUIokKEeHUs. 3aKperieHo B
crathbe 452 nmyHkre 2 I'paxnanckoro koaekca PO.

OO0s3aTenbHbIN 1OCY1eOHBIN TOPSAIOK YPETYIUPOBAHUS CIIOPOB MPETyCMOT-
peH @enepanbHbiM 3ak0HOM OT 7 uroiist 2003 1.Ne 126-D3 «O cBsa3u», ot 10 ssHBaps
2003 r. Ne 17-@3 «O xene3HonopokHOM TpaHcnopTe B Poccuiickoit @enepaunny,
ot 17 urong 1999 r. Ne 176-®3 «O 1oyToBOi CBA3N».

JlocyneOHbIi MOPSAIOK YPETyIupOBaHUs, IBISETCS 00s13aTENBHBIM JIJIS HCTLA
JIMIIb B ONPEJEICHHBIX CIy4Yasix, KOTOPbIE MPEyCMOTPEHBI (De/iepaibHbIM 3aKOHOM
WU JOTOBOPOM. EcCii OH MpeaycMOTPEH TOJBKO JIUIIb MOJ0KEHUEM WM UHBIMU
MO/I3aKOHHBIMHU aKTaMH, TO €ro COOJIIOJIEHUE U UCIIOJIHEHHE HE SIBJSIETCS JUJISl CTO-
POH 00s13aTeIbHBIM yCIIOBUEM. Tak ke A0CyAeOHbIN MOPSIO0K, JOJIKEH COACpKaTh
YETKYIO 3aMK1Ch 00 YCTAHOBJIEHWU TOTO WJIM UHOTO TOPSJIKA.

3aKoHOATENb JIEJaeT UCKIIIOYEHHE U3 MpPaBWIa MPUMEHEHHUS JOCYIeOHOTro
NopsiJiKa, Ha TPEThUX JIUII, 3aiBJISIIONINX CAMOCTOSITEIbHBIE TPEOOBaHUM, OTHOCH-
TEJIbHO TMpEeIMETa CHopa, HE UAET PACHPOCTPAHEHHE COOJIIOJIEHHE JAHHOIO IO-
psiZKa, Take B T€X CIIy4asiX U 0OCTOSITENIbCTBAaX, KOTIa 3TO MPEIyCMOTPEHO dee-
paibHBIM 3aKOHOM. J[aHHOE npaBuio, Hauwo 3akperuieHue B AIIK P® crates 50.

B cnyuyae HecoOmoaeHUsT 1OCY€OHOr0 MOpsiiKa yperyJIupoBaHus Cropa C
OTBETYMKOM, OTIPEAEIEHHOTO 3aKOHOM WJIM JI0TOBOPOM, UCK OCTaBisieTcs: 6e3 pac-
cmotpenus (1. 2 ct. 148 AIIK PD).

JlokazaTtenbCTBOM COONIOACHUS MCTLOM JOCYAEOHOro MOpsIKa CIIyKaT KO-

IMUA IIPCTCH3UU U JOKYMCHT, HOI[TBep)K,Z[aIOHlHﬁ CC HAIIpaBJICHHUC OTBCTUYHKY.
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