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B Poccuiickoii ®denepauuu npu3HAKOTCA CMELIaHHbIE Opaku B KOTOPBIX

MMPpUCYTCTBYCT I/IHOCTpaHHBIﬁ 9JICMCHT, TO €CTbh, OJJHA CTOPOHA — I'paKIaHUH PCD, a
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Jpyrasi CTOpOHa — HUHOCTPaHHBIN I'pakJIaHUH. B 1aHHOM cilydae BOZHUKAET BOIIPOC
KaKyI0 IPaBOBYIO CUCTEMY NPUMEHSTH MPU PETYJIUPOBAHUU TAKUX OTHOILICHUI.

Jlo mpunsitus Cemeiinoro kojaekca (ganee — CK P®) B 1996 rony, B Poccuu
JIEWCTBOBAJ CTPOr0 «TEPPUTOPHAIBHBIN MPUHIMI NPUMEHEHHs IpaBa, Korja K
CEMEWHBIM OTHOLLIEHUSIM, OCJIO)KHEHHBIM UHOCTPAHHBIM 3JIEMEHTOM, IPUMEHSIIOCH
TOJIBKO POCCUICKOE IpaBo. B HacTosiee Bpems, MOAX0A K CIIOco0y onpeneaeHus
MOJIJIeXKAIIETO MPUMEHEHHIO TIpaBa ObLI MPUHIIMITHAIIBHO U3MEHEH.

[IpoGiiema HEOOXOIUMOCTH pa3penieHrs] BO3HUKAONIUX KOJTU3HMOHHBIX
BOIIPOCOB CBsI3aHa C TE€M, YTO JJIs 3aKJIIOYEHUs1 Opaka HEJOCTATOYHO OOOKJHOIrO
corjacus Ha BCTYIUJICHUE B Opak C I1eJIbI0 CO3/IaHus ceMbH. Takoil COr03 MOKET OBIThH
npu3HaH B PO Gpakom TOJBKO B TOM CiIyyae, €Ciii o0ecrieyeHbl (opMa U HOPSI0K
€ro 3aKJIIOUYCHHs, a TaKXKe HMEIOTCS OOCTOSITeNIbCTBA, HEOOXOAUMBIC JUISI €T0
3aKJIIOYEHUSI, M OTCYTCTBYIOT OOCTOSITENIbCTBA, MPU HAIWYUU KOTOPBIX €ro
3aKJIFOYEHHUE HE IOy CKaeTCsl.

OCHOBHOH KOJUIM3MOHHOW HOpMON B oOmacTu (opmbel Opaka sBISETCS
MpUBSI3Ka K MPaBy TOTO rOCyAapCTBa, HA TEPPUTOPUU KOTOPOTO OH 3aKJIFOYAETCS, —
lex loci celebrationis. [TpumepoM MOXKET CITy>KUTh HOpMa YacTH MepBoi cTaThu 156
CK P®, kotopas ycranaBinuBaert, 4to (opma U MOPSJAOK 3aKIIOUeHUs Opaka Ha
teppurtopun  P®D onpenenserca 3akoHomarenbctBomM P®.  Bpakum mexmy
POCCHICKMMU IpakJIaHaMH M MHOCTPAHLIAMHU, 3aKJIFOYEHHbIE HA TeppuTopun PO, a
TaKXK€ 3a €€ MpeJeNaMH ¢ COOIIOJIEHMEM 3aKOHOAATENIbCTBa TocylapcTBa, Ha
TEPPUTOPUH KOTOPOTO OHU OBLITU 3aKIIFOUEHBI, Oy IyT CUUTATHCS I€UCTBUTEIbHBIMH,
€CJIM TPU MX 3aKIIOYEHUU He ObUIM HapyiieHbl TpeOoBanus cT. 14 CK P®. Tax,
COTJIaCHO JJAHHOM CTaThe, HE JOIMYCKAeTCs 3aKoueHrue Opaka MEeXay JUIaMu, U3
KOTOPBIX XOTSI ObI OJIHO JIUIIO YK€ COCTOUT B IPYTOM 3apETUCTPUPOBAHHOM Opake;
OJM3KMMHU POJICTBEHHUKAMH, TOJHOPOJHBIMU M HETOJHOPOAHBIMU OpaThsiMU U

CeCTpaMu; YCBIHOBUTCIIIMH U YCBIHOBJICHHBIMH, a4 TAKXKEC JIMIIAMHA, U3 KOTOPBIX XOTSA

1Cemeiinblii konexc Poccuiickoit @enepamuu: npuaaT 29 gekabps 1995 Ne 223-®3 (pen. ot 29 mexabps 2017) // Cobpanue
3akoHonarenbcTBa Poceniickoit denepannu. — 1996. — 1 suBapst. — Ne 1. — Cr. 16.
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Obl OJIHO JIMIIO MPU3HAHO CYJOM HEIEECHOCOOHBIM BCJIEACTBUE ICUXUYECKOTO
paccTpoucTaa.

HopmatuBHO-ipaBoBOE perynpoBaHue 3aKIIOUCHUS Opaka perjiaMeHTUPYeT
Takke MuHckas «KOHBEHIMS O MPaBOBOM IMOMOIIM U MPABOBBIX OTHOLIEHHUSX IO
rpaXJaHCKHUM, CEMEMHBIM M YroJoBHBIM Aeiam» 22.01.1993 r., 3akpemnsromias,
4yTO: «YCJOBHUA 3aKIIOUYEHHUs] Opaka ONpeNestoTCs 1 KaXI0ro u3 OyayIimx
CyHpyroB 3akoHoJaTenbcTBoM JloroBapuBatomeiicss CTOpPOHBI, TpaXIaHUHOM
KOTOPOM OH SBIAETCS, a JUIs JMI[ 0e3 TpaXJaHCTBa - 3aKOHOAATEIHCTBOM
Jorosapusaromieiics CTOpOHBI, SIBIISIFOIIENCS UX MOCTOSIHHBIM MECTOM KUTEJIbCTBA.
Kpome Toro, B OTHOLIEHUHW MPEMATCTBUN K 3aKIIOUEHHIO Opaka JIOJKHBI OBITh
coOoieHbl TpeboBaHUs 3aKoHoAaTenbcTBa JloroBapuBatomeiicss CTOpoHBI, Ha
TEPPUTOPHHU KOTOPOH 3aKIII0ouaeTcs OpaK»2.

B HbIHE AEHCTBYIOIIMX KOJUIM3MOHHBIX HOpPMax YK€ HE YKa3bIBaeTCs B
KaueCcTBE OCHOBAHUSI JJisl MPU3HAHUA Opaka HEICUCTBUTEIbHBIM UTHOPUPOBAHUE
poccuiickumMu rpaknaHamu TpeboBanuii crareit 12 m 13 CK PO (B3ammHoe
corjlacie MY>KYHHBI M JKEHIIUHBI M JOCTIKCHHUE UMU OpayHOro BO3pacra). DTH
OCHOBOIIOJIAraroIye Hayaia pOCCUMCKOI0 CEMEMHOTO MPaBa Mo KaKOM-TO MPUYNHE
BBITIAJIM U3 TIOJISI 3pEHUS 3aKoHonAaTensl. B maHHOM ciiydae HEM30€KHO BO3HHKAET
BOIIPOC: OyJET JIM MPU3HABATHCS OpaK MEXIAYy POCCUUCKUMU U WHOCTPAHHBIMU
rpakJaHamMu, 3aKJIIYEHHBbIM 3a mnpenenamu Ttepputopun PD, ecnu He ObUIM
coOro/ieHbl TpeOOBaHUSI O B3aMMHOM COTJIacCMM W OpadyHOM Bo3pacte? JlaHHBIN
BOIPOC MMEET BAXKHOE IMPAKTHUYECKOE 3HAYEHUE, MOCKOJBKY OT OTBETAa Ha HETO
3aBUCUT HACTYIUICHHE TaKOro MPaBOBOTO pe3yibTaTa, KOTOPHIN MOPOXKIAET Opax
(BO3MOKHOCTBH paszjiefla UMYIIIECTBA, HAXKUTOTO B MepUoj| Opaka, peryJirupoBaHUe
AJTMMEHTHBIX 0053aTEIbCTB MEXKIY CYNPyTramMu, HACJIEACTBEHHbIE OTHOIICHUS).

JlanHast Tema siBnsieTcs nuckyccuonHoi. Tak, mo maenuto JI.I1. Anydpuesoi,

POCCHIMCKMM TpakJlJaHaM, BCTYMAKOIIUM B Opak Ha TEPPUTOPUU HHOCTPAHHOIO

2 KoHBeHIUs O NPaBOBOH MOMOIIM U NPaBOBBIX OTHOIIEHUSAX MO IPAXKIAHCKHM, CEMEHHBIM M yroJoBHBIM fenaM (MuHck. 22
saBaps 1993 r.) // OcdunuaneHplii WHTEpHET-MOpPTan mnpaBoBoit uHopmarmu. URL: www.pravo.gov.ru (marta
obpamenns104.10.2014).
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rocyJlapcTBa, JOCTaTOYHO COO0AaTh TONbKO TpeboBanus cr. 14 CK P®. Torma
MOJIy4aeTCsl, YTO OCTAJbHBIMH HOPMaMH POCCHUUCKOTO 3aKOHOAATENbCTBA B
YaCTHOCTH, O B3aMMHOM COTJlaCMH, OpayHOM BO3pacTte, MOXHO BOOOIIE
npeneOpeun®. Takoll e MO3UIMY IIPUAEPKUBACTCA U PAL APYTUX ydeHbIX. [1o ux
MHEHHUIO, ISl POCCHUMCKHX Tpa)KJaH, PEruCTpUpPYIONUX Opak B HWHOCTPAHHOM
rocyJ1apcTBe, JOMYCTUMBIM SBJISIETCA 3aKII0UeHUE Opaka 0e3 cOOII0IeHUS MPaBUI
0 OpauHOM BO3pacTe, ycTaHoBICHHBIX B CT. 13 CK P®: noctmwxkenue 18 wnmm 16 met-
IIPU CHWYKEHUM OpayHOTO BO3pAcTa B OMPEICIICHHBIX CTydasX.

JlaHHasi TO3ULIMSI OCHOBBIBAETCS HAa OYKBAJIbHOM M3JI0KEHUHU KOJUTU3HOHHBIX
HOPM POCCHICKOTO CEMEMHOro 3aKkoHoaarenbcTBa. OJHAKO, Takke HE0OXOIUMO
MPUMEHSITH e1le U TOJIKOBAaHWE CaMUX ITPAaBOBBIX HOPM, U B I1€JIOM HCTOYHHUKA ITpaBa,
perIaMEHTUPYIOIIETO COOTBETCTBYIOIIME OTHOIIEHUsA. PaccMarpuBasi mpuU3HaHUE
OpakoB, 3aKJII0YaeMbIX B HHOCTPAHHOM TOCYAapCTBE, Yepe3 Mpu3My MyOJIudHOTOo
MOPsiAKA, BPSAJT JIM MOKHO COTJIACUTHCSI C BO3MOKHOCTBIO pEerUCTpalivi Opaka Jijis
rpaxaan P®, nanpumep, 0e3 coriacus HEBECThHI WM 3aKIIOYCHUE Opaka C JIUIOM,
HE JOCTHUTIIHUM OIpeJeJIEHHOro Bo3pacTta. HezaBucuMo OT TOro, Ha TEPPUTOPUU
KaKoro TOCYJapCTBa POCCHICKHE Tpa)kgaHEe BCTYIAIOT B Opak, MPEACTABISICTCS
MPaBUJIBHBIM, YTO TaKOW Opak JOJKEH ObITh OCHOBAaH Ha B3aMMHOM COTJIACHH, C
cOOJII0ICHUEM BCEX YCIOBUM, YCTAHOBIECHHBIX POCCUMCKUM 3aKOHOIATETHCTBOM.

Takum o0pa3om, 3aKOHOJIATENBLCTBO B IAHHOM 00J1aCTH, HECMOTPS Ha TO, YTO
B IICJIOM COOTBETCTBYET MEXKAYHAPOJIHBIM TMPUHIIMIIAM CEMEHHOIro TIpaBa,
HEJIOCTATOYHO MPOPabOTaHO, YTO HA TMPAKTUKE MOXKET BBI3BATH OINPEJICICHHbBIC
TPYJIHOCTH y TIPABOMPUMEHHTEISA, U KaK CJIEICTBHE, HY>KJAETCS B YIYUIICHUN IS
yCTpaHeHus MpoOesIoB.
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