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AHHOmMayuA: 20Cy0apCcmeeHHAsl NOJUMUKA 8 001acmu pa3eumust a080KAMypbl
HANnpaeleHa Ha co30anue KOHKYPeHmocnocoonHou adsoxamypsl ¢ Poccuu, cocmosweti
U3z pucmoes ¢ 6blICOKUM YpO6HEM Keaﬂuqbuicauuu u Cﬂedy;ou;ux cmpocum npuryunam
npogeccuonanvrou dmuxu. Llenvio dannoi cmamou A6715emcs UCCie008aHue yuacmus
aosoxama 8 Zpa.?fcaaHCKOM npoyecce, aHajlus npaesossvlx OCHO6 cmanityca aosoxama-
npeocmasumelisi 8 2pANCOAHCKOM Npoyecc.

Knwuesvie cnosa. epadxicoanckuii npoyecc, ad80oKaAm-npeocmagumes,
aosoxamckas desimesibHoCcmb, adsokamypa 6 Poccuiickoti @edepayuu.

Annotation: today the state policy in the field of the development of the legal
profession is aimed at creating a competitive legal profession in Russia, consisting of
lawyers with a high level of qualification and following the strict principles of
professional ethics. The purpose of this article is to study the participation of a lawyer
in a civil process, to analyze the legal basis for the status of a lawyer-representative in
a civil process.
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Peanuzanus nonoxenuid u npuHiunoB denepanpHoro 3akona ot 31.05.2002 N
63-03 «O06 agBOKaTCKOW NEATEIHHOCTH U aJBoKaType B Poccuiickoit denepammm

OCTaeTcsl OAHOM U3 HanboJIee aKTyalIbHBIX MPOOJIEM IPOBOAUMOM cyAeOHOM pedopMbl
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B Poccun. Heobxomumocts pa3zpaboTku u mocieayomero npuasaTus ['paxmaanckoro
nporeccyanbHoro kojaekca Poccuiickoit ®denepanuu (mamee — I'TIK P®) Obina
00yCIIOBIIEHA PAJIOM CYIIECTBEHHBIX (PAKTOPOB, CPEIU KOTOPHIX OCHOBHBIM SIBIISIETCS
HEOOXOJAMMOCTh OTPA3UTh IMOJOXKEHUS TPAXKAAHCKOTO MPOLECCYATBHOIO IIpaBa,
Kacarolrecs: IOPUIUYECKOTO 3aKpEIJICHUsT M UCIOJIHEHUs] ACHCTBUS CyIeOHOMU
CUCTEMBbI, BBIMOJHSIIONICH OHY M3 BaKHEHIIMX (PYHKUIUN roCyAapCTBEHHOH BiacTu
[5]. Kpome Toro, HeoOXoauMo OBLIO 3aKpEeNUTh HOBOE COJCpKAHWE POJH CyAa B
IPOKJAHCKOM  OOIIECTBE, YCWIWTh JUCHO3WTUBHBIA TPHUHIMI B MPaBOBOM
PETYJIUPOBAHUM COIMANTBHO-IKOHOMUYECKOU ceprl. Hapsny ¢ cyaom, kak y4acTHUK
rpaXxJaHCKUX IporeccyalbHbiX oTHOLIeHUH, ['TIK P® onpenenser npaBoBou cTaTyc
Ipyrux cyobekToB. OgHako cienyet cornacuthes ¢ .M. MuHacsiH, KOTOPBbIi CUMTAET,
YTO KaKUM Obl COBEPIICHHBIM HU OBbUI TOT WM MHOW 3aKOHOJATENbHBIN aKT, B HEM
BCErla MOXKHO HATH «OeJbie MSTHAY, BBI3BAHHBIE, C OJHOW CTOPOHBI, HEJIOCTATOYHBIM
BHUMAHHUEM K OTPEJICTICHHBIM 00CTOSITEILCTBAM, CYIIIECTBOBABIINM JI0 €TI0 MPUHSTHS,
a ¢ Ipyroi - HHOTAa MPOUCXOAUT TUHAMUYHOE Pa3BUTHE OOIIECTBEHHBIX OTHOIICHHH,
MHTEHCUBHOCTD U COJIEP’KaHUE KOTOPHIX ObLIO TPYAHO MJIM HEBO3MOXKHO IIpeIcKa3aTh
[6, c. 52].

['TIK Poccuiickoit ®denepanun He sABiIgeTcs UCKIoueHueM. OO0 3TOM Takxke
CBUJETENBCTBYET TOT (akT, 4TOo 3a Bpems cBoero cymectBoBanus [TIK P®
HEOJHOKPATHO «IpeTepreBa» MU3MEHEHHs W JonojHeHus. OnHako, oOpatum
BHUMAaHHE, YTO KaK B IEPBOHAYAIBHBIX, TaK U B nocieayromux uganuax B [ TIK PO
He ObUIa BHECEHa OTAENbHas CTaThid O JEATEIbHOCTH aJBOKAaTa B TI'PakIaHCKOM
nporecce. AKTYallbHOCTh TE€Mbl JAaHHOW CTaThu OO0YCIOBJIEHa HEOOXOIUMOCTHIO
U3Y4YCHUS JCSATEIHHOCTH IOPUCTA B TPAKIAHCKOM MPOIECCe KaK y4aCTHHUKA C 0COOBIM
CTaTyCOM M 3HaHHWSMH, IMO3BOJISIIONIMMHM 3alMINATh WHTepechl juuHoctu [4]. Tem
Oonee BaXKHO TMOKa3aTh 3HAYCHUE aJBOKaTa MMEHHO B TPAKIAHCKOM IIpoliecce,
NOCKOJIbKY JIFOAM JABHO CYWTAKOT, YTO aJBOKAT, KAaK YEJOBEK, MOHMMAIOIINMA
MIPAaBOBBIE BOMPOCHI, HY’KEH TOJIBKO ISl YTOJIOBHOTO CYJIOITPOU3BOICTBA.

B macrosmen pemakumu rtimaBa S5 [TIK P®  mnocesamena WHCTUTYTY

IpECTaBUTEIICTBA B TpakaanckoM mporecce [1]. Urak, cormacHo ct. 49 I'TIK P,
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MPEJCTABUTENSIMU B CyJI€ MOTYT ObITh KOMIIETEHTHBIE JIUIIA, UMEIOIINE HAJIeXKAIIUM
oOpazoM odopmiIeHHbIE MOJTHOMOYHUS MO BEACHHUIO JIeNa, 32 WCKIIOUYEHHEM JIMII,
ykazaHHbIX B CT. 51 I'TIK P®, To ecTh cypu, clieioBaTeNId, IPOKYPOPHI HE MOTYT OBITh
IIPEACTABUTEISIMA B CyJ€, 3a HMCKIIOUYECHHMEM CIy4aeB HMX y4acTUs B IIPOLIECCE B
KAueCTBE  MPEACTABUTENECH  COOTBETCTBYIOIIMX  OpPraHOB  WJM  3aKOHHBIX
npencrasurene. Kak BuaHo wu3  coxepxkanus HopMm [TIK PO, mnowsaTus
«TPEICTABUTEIb» U «aIBOKAT» 311eCh UACHTUYHBI. [loyyenune cratyca agBokara s
y4acTus B KAUECTBE MPEACTABUTENS B TPAXKIAHCKOM CYI0IIPOU3BOICTBE HE TpeOyeTcs,
YTO, MO HAIEMY MHEHHIO, SIBJISETCS CEPHE3HBIM YIIYIICHUEM, BBEICHUE TaKOTO
TpeOOBaHUS IJIsl IPEACTABUTEINSI O KOHTPAKTY 3HAUYUTEIHHO YIYUYIIHIO Obl KAYECTBO
CYJIOIIPOM3BO/ICTBA U MPUBENIO Obl K MHCTUTYT MPEJICTABUTENIHCTBA HA COBEPIICHHO
HOBOM ypoBHe. [1o Hamemy MHeHUIO, onoxeHus cratb S0 ['TIK P® o Tom, uto cyx
Ha3HAYyaeT aJBOKaTa B KAUE€CTBE MPEICTABUTENS MIPU OTCYTCTBUHU MPEICTABUTENS OT
OTBETYMKA, MECTO JKUTEJIILCTBA KOTOPOTO HEWU3BECTHO, & TAKKE B JIPYTHX CIIydasX,
IpeycMOTPEHbI MO0 MO (perepanbHOMY 3aKOHY MPOTHUBOPEUUT OOIIEH CTPYKType TJl.
5 TTIK P® u numis nogdyepkuBaeT TOT (AKT, YTO HEOOXOJIMMO MOBBICUTH YPOBEHb
npodeccuoHanM3Ma MPEACTABUTENEH B TPaXIaHCKOM CYAONPOU3BOJCTBE MyTEM
BBEJICHUSI JIOTIOJIHUTEILHOTO TpeOOBaHUsI - CTaTyca aJBoKaTa. Y CTaHOBJIEHO, YTO
aZIBOKATBI-TIPECTABUTENMN COBEPIIAIOT CJIEAYIOIINE IIPOLIECCYAbHBIE JIEVCTBHUSA:
MoJarT XxojataiictBa 00 oTBoje cyabu (6%), HazHauyaT skcneptusy (5%),
obecrnieunBaroOT cyaeOHbIN nporece (5%), BHOCAT u3MeHenus B uck (0,8%), oTkasza ot
ucka (0,8%), npu 3akiI0uY€HUd MUPOBOTO cornameHus (8%), o BbI30BE CBHUJIETENEH
(26%), 006 uctpedboBanum 10KkyMeHTOB (21%), mpuobieHue K aeny 1okyMeHToB (6%0)
[3].

[IpaBoBOE€ perynMpoBaHuE JEATEIBHOCTH  AIBOKATA-TIPEICTABUTENSA IO
TPaXJAHCKAM JIeJIaM OCYIIECTBIsIeTCS Ha ocHOBaHMM KoHctutyumm Poccuiickon
Oenepannu, ['paxaaHCKoro mnpoueccyalbHoro kouaekca Poccuiickont @Penepauuu,
denepanpHOTo 3aK0Ha «OO0 aIBOKATCKOM ACATENHHOCTU U aiBOKaType B Poccuiickoit

®enepanun» ot 31.05.2002 Ne 63-D3.
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Ha ocHOBaHMM aHanW3a HTUX HOPMATUBHBIX MPABOBBIX aKTOB MOXKHO
YCTAaHOBUTb, YTO aJBOKAT-TIPEJICTABUTENDb SBJISETCS CYOBEKTOM TI'pakIaHCKOTO
CYJIOIIPOU3BOJICTBA, PEATU3YIONIMM KOHCTUTYIIMOHHOE MPaBO JIMIa Ha CyAeOHYIO
3aATY ©W  KBATU(UIMPOBAHHYIO  IOPUAMYECKYIO TIOMOIIb B  KadecTBE
po(ecCHOHaNbHOTO IOPUCTA C JOCTATOYHBIMU 3HAHUSIMU U OTIBITOM, OTBETCTBEHHOT'O
3a KaueCTBO, CBOEBPEMEHHOCTh M A()PEKTUBHOCTH CBOCH IMpoIeCcCyaTIbHOM
JNEATENBbHOCTH. J[eMCTBYIOIIEE POCCHIICKOE 3aKOHOAATEBCTBO 3aAMETHO PACIIMPUIIO
KaKk  MpoleAypHble, TaK MW  HENpoueAypHbie  (HOpMBI  MpPeaOCTaBICHUS
KBATH(UITUPOBAHHON FOPUIMYECKON TTOMOIIY aIBOKATOM-TIPEACTABUTENEM, T. €. OHO
HE OTPaHUYMIIOCH BOCIIPOU3BEACHUEM TPATUIIMOHHBIX (OPM.

[TomHoMoOuMst anBoKaTa ompeaeseHsl B cT. 6 DenepanbHoro 3akoHa «O0
aJIBOKaTCKOM JIEITENRHOCTH U aJiBoKatype B Poccuiickoit @enepanmm» ot 31.05.2002
Ne 63-®3 [2]. 3akoH mpemocTaBWJI aJBOKATy IICJBIA P OYCHb BaXKHBIX
MpOIECCyalbHBIX TMpaB: COOUpPATh CBEJACHUS, HEOOXOAMMBIE JIA OKa3aHWs
IOPUINYECKOM MOMOIIHY, B TOM YUCJIE 3alIpalliBaTh CIIPABKU, XapAKTEPUCTUKHU U UHBIE
JOKYMEHTBl OT OpPraHOB TOCYJApCTBEHHOM BIJIACTH, OPraHOB  MECTHOTO
caMOyIpaBJieHUs, a TakKe OOIIECTBEHHBIX OOBEAWHEHUM W WHBIX OpraHu3alui.
VYkazaHHbIe OpraHbl U OpraHu3aluy B MOPSAJIKE, YCTAHOBICHHOM 3aKOHOJIaTEJIbCTBOM,
00s13aHbI BBIJIaTh aJIBOKATY 3alPOILICHHBIC UM JOKYMEHTHI UJIU UX 3aBEPEHHBIC KOIUU
HE TMO3/IHEE YEM B MECSIYHBIM CPOK CO JIHSI MOJTYyUYECHUS 3arpoca aJBoKaTa; OnpaiiuBaTh
C WX COTJIaCHsl JIUII, IPEANOIOKUTEIHFHO BIaJACIONINX HHPOPMAIIUEH, OTHOCSIICHCS K
Jeay, MO KOTOPOMY aJIBOKAaT OKa3bIBA€T HOPUAMYECKYIO MOMOIb, COOUpaTh H
NPENCTaBIATh MPEAMETHl M JOKYMEHTHI, KOTOpbIE MOTYT OBITh TPU3HAHBI
BCILIECTBEHHBIMU W HWHBIMH JI0Ka3aTeIbCTBAaMU, B TMOPSIAKE, YCTAHOBICHHOM
3aKoHOAATENbCTBOM Poccuiickoin denepanuu; MpUBIEKaTh HA JTOTOBOPHOW OCHOBE
CIEHMAIIMCTOB ISl Pa3bSICHEHUS BOIPOCOB, CBSI3aHHBIX C OKa3aHUEM IOPUIAYECKOU
MOMOIIM; OECHPENsITCTBEHHO BCTPEYaThCS CO CBOMM JOBEpPUTEIEM HaeIUHE, B
YCIIOBHSIX, 00€CTIEUMBAIONINX KOH(PHUACHIMAIBHOCTh (B TOM YHCIE B TMEPUOJ €ro
colepKaHUsi TOJ CTpaxkel), Oe3 OrpaHWyeHus 4YHclia CBHJAHUA U WX

IMPOAOIZKUTCIIbHOCTH, (bHKCHpOBaTB (B TOM YHCJIC C IIOMOIIIBIO TEXHUYCCKHUX CpC,Z[CTB)
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uH(pOpPMaLIMIO, COJIEPKAIIYIOCS B MaTepHUajax Jea, 1o KOTOPOMY aJIBOKAT OKa3bIBaeT
IOPUIMYECKYIO TOMOLIb, COOTI0AAs IPU 3TOM FOCYAAPCTBEHHYIO U HHYIO OXPaHIEMYIO
3aKOHOM TaiiHy; COBEpIIATh UHbIE AEUCTBUSA, HE IPOTUBOPEUAILINE 3aKOHOAATEIbCTBY
Poccwuiickoit @eneparum [9].

MHorue yueHble HacTauBalOT Ha TOM, YTOOBI Y aJ[BOKaTa-IpPEACTaBUTENS ObLIO
MPaBO HCIOJIB30BATh CBOIO HEMPOIEAYPHYIO (DOpMY IOPUIMYECKON MOMOIIU IS
BBITIOJTHEHHsI CBOUX (YHKIMI B TpakIaHCKOM cynomnpou3Boactse [5]. [locnennee B
OTHOILIEHUH NPOIecCyaIbHON (POPMBI IPEAOCTABIECHUS FOPUINIECKON TOMOIIA HOCUT
BCIIOMOTATENbHBIM  XapaKkTep, MOXET TMpeAIIecCTBOBaTh WM  COMPOBOXKAATH
npoueccyaibHble  (opMbl. B poccuiickoil  IOpHCIIpYJEHIMH  HENpolenypHas
JESTENIbHOCTh TPEICTABUTENS aJBOKaTa OOBIYHO HA3bIBACTCA ICSATEIBHOCTHIO HA
I0CcyneOHOM CTaauu, BKIIOYas KOHCYJIBTAIIMU C JOBEPUTENIEM, COBETHI U Oecebl.
Kpome Toro, Mbl nomxHbl cornacutbes ¢ JILA. CremeHko B TOM, YTO Ha3BaHUE
paccMaTpuBaEeMOU JesTeIbHOCTH 00JIee MPaBUIbHO 0003HAYEHO KaK «HEMPOLIeTypHast
JESTENIbHOCTD», TOCKOJBKY OHO OTpaXaeT CyTh M pazIuuue Mexay Hell u
OpOLEAYPHON NeATeNbHOCThI0. VIMEHHO He mpoleccyanbHasl NeATENbHOCTh TaK U
MMEHYeTCs B HayKe, HO MPUMEHHUTEIHHO JHUIIb K JEATEIbHOCTH 3alUTHHUKA-
anBokarta[8]. Takum 00pa3oMm, poiib U MECTO MPEIICTABUTENS aBOKATA B TPAXKIAHCKOM
npotuecce, nz3noxxeHHoM B ['TIK P®D, a takke ero crnocoOHOCTh BIMAThH Ha pa3pelieHue
CIOpa, MO3BOJISIIOT HaM YBUJIETh HOBYIO TEHAEHIIUIO: TIOCIE0BATENbHYIO peAIU3aIUI0
uer npo)eCCUOHANN3Ma TP PACCMOTPEHUM U Pa3pelICHUU Tpa)xIaHCKuX nein [7].
Ota ujaes HOPMAaTHBHO BBIPAXKEHA B YCHJICHUHU POJIM CyJIOB, a/IBOKAaTa U MPOKYpOpa.
JlaHHast TEHICHIIMSI TOJIHOCTHIO COOTBETCTBYET KOHCTUTYLIMOHHOMY MPHUHIIMITY paBa
Ha KBAIM(DUIMPOBAHHYIO IOPUIMYECKYI0 IIOMOIIb HAa MPOTSHKEHUH  BCETO

IrpaXaaHCKOIo CyaoIipon3BOACTBA.
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