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OCHOBAHMSA CMATYEHUSA YT'OJIOBHOI'O HAKA3AHUA

Auuomauuﬂ: Cmamos nocesAuieHa UCCNIE008AHUIO OCHOBAHUL CMSeYeHUs.
Y20JI06HO20 HAKA3AHUA NoO 3aKOH00ameﬂbcm6y Poccuu. B mneu oaemcs nonsAamue,
Kpamkasa xapakmepucmuka, KJZCZCCUQbMKClZ/}M}I OCHOBAHUU CMAUEHUS Y20J106HO20
HAKA3AHRUA, paccmampueaemcs ux 63aumMocei3b C URbIMU HOPMAMU VK P(p, a makoce
daemcsi aOKmpuHCZ]ZbHOG onpe()eﬂeHue OCHOBAHUA CMASHERUA Y20I086HOCO HAKA3AHUAL.
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Y20J106HO€ HaKAs3aHue, cmAazdarujue obcmosimenvcmea.

BASES OF MITIGATION OF CRIMINAL PUNISHMENT

Abstract: The article is devoted to the investigation of the grounds for mitigating
criminal punishment under the legislation of Russia. It provides a concept, a brief
descriptiOINe a classification of the grounds for mitigating criminal punishment,
examines their relationship with other norms of the Criminal Code of the Russian
Federation, and provides a doctrinal definition of the grounds for mitigating criminal
punishment.

Key words: circumstances, grounds, mitigation of punishment, criminal

punishment, extenuating circumstances.
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HccnenoBanne OCHOBAHUN CMATYECHUS YTOJIOBHOTO HAKa3aHUS MPEICTABISACTCS
BAXHBIM C TOYKM 3PEHUS PAa3BUTHS HE TOJBKO CaMOM CHCTEMBbI, HO U B ILEJIOM
YTOJIOBHOTO MpaBa.

K coxameHuto, ¢ TO3UIMH 3aKOHOJATEN, PAa3IMudsl MEXAY HOHATHUSIMHU
00CTOSITENBCTB, CMSTYAIOIIUX OTBETCTBEHHOCTb, W OCHOBAHHM, CMSATYarouux
YrOJIOBHOE HAKa3aHUE, MPAKTUYECKH HET. XOTS IO CYLIECTBY, HAHHBIC SBJICHHUS
cieAyeT pasrpaHuuuBaTh. IHCTUTYT YroJIOBHOW OTBETCTBEHHOCTH [2] mo 00bemMy
COJIEpKaHUSI IIMPE HWHCTUTYTAa YrOJIOBHOIO Haka3zaHus. [IpaBoBOl HMHCTUTYT B
OOILIETIPUHAITOM CMBICIIE BKJIIOYAET B C€0s COBOKYIHOCTh OJHOPOJHBIX IMPABOBBIX
HOPM, PETYJHUPYIOIIUX CXOJHBIE IMPABOOTHOIIEHUS B CaMOCTOSITEJIbHOM OTpaciu
Trpasa.

Ham npencraBnsiercs Oojee yAayHbIM — OOCTOATENBCTBA, CMSITUAIOIIUE
HaKa3aHUs, ONPEACISITh KaK CUCTEMY OCHOBAHUM CMSTYEHUS YTOJIOBHOIO HAaKa3aHUSI.
OTUM caMbIM MbI MEPEHOCUM aKIIEHT C OMNpeeTIeHUsS OOCTOSTEIhCTB, KAKUMU OHU
JOJKHBI OBITH (CMSITYAIOIIUE), HA UX CYIIHOCTh — B Kau€CTBE YEro 3TU OCHOBAHUS
BbICTYyNat0T. OHU BBICTYNAOT B POJIM OCHOBAHUM CMSTYEHUS YTOJIOBHOIO HAKa3aHUSI.

Kpome npuHUIHMNMAIbHBIX OCHOBAHMM CMATYEHUE YTOJOBHOIO HAaKa3aHUS B
JEUCTBYIOIIEM POCCHUMCKOM YIOJIOBHOM 3aKOHOAATEIIbCTBE PErJIaMEHTUPOBAHO U B
Ipyrux ero cratrbsix. [Ipu 3ToM MBI 0CO0O0 MOTYEPKHUBAEM HMEIOIIMECS Pa3TUUMs
MEXJy OOCTOSITEIbCTBAMH, KOTOPHIC€ HaNpaBJIEHbl Ha CMSITYEHUE YTOJOBHOM
OTBETCTBEHHOCTH, U OCHOBAHUSAMHU CMSATYEHHUS YTrOJOBHOIO HakazaHus. B rpymmy
MOCJAEAHUX CUUTaeM OOOCHOBAHHBIM BKJIIOUWTH YTOJIOBHO-TIPABOBBIE HOPMBI,
yKa3aHHbIE B CT. 61, 62 64 65 u 66 YK PO.

OTnuuuTensHas 4YepTa YKa3aHHOW TPYIIbl OCHOBAaHUM, OOYCIIaBIMBAIONIUX
CMSITYUCHUE YrOJIOBHOTO HAKa3aHUsA, 3aKJII0YaeTCd HE TOJBKO B JIETAIBHOM
3aKperyieHnd ux nepedss B 4. cT. 61 YK P® HO U B BO3MOXKHOCTH CyJAa MpPU3HATh
CMSATYAIOIIMMU U MHBIE OCHOBaHUS (HE yKa3aHHbIE B 4. CT. 61 YK P®), ycraHoBieHHbIE
CYyZIOM IO OIPEEIIEHHOMY YTrOJIOBHOMY JI€Jly HA OCHOBAHUH IPABUJIA, YKA3aHHOTO B

y. 2 cr. 61 YK P®. Takoe 3akoHOAATEIbHOE PEIICHUE TMO3BOJISIET BBIJACIUTD
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CaMOCTOSITENIbHBIN MPU3HAK CUCTEMbI OCHOBAHUM CMSTUYEHHS YTOJOBHOIO HaKa3aHUs,
3aKJIIOYAIOLIUICS B TOM, YTO CUCTEMa OCHOBAHUN CMSTYEHHUS YTOJOBHOTO HaKa3aHUs
BKJIIOYAET B c€0s 3aKOHOIATEIbHYIO U IPABONPUMEHUTENBHYIO TPUPOLY.

Boiziensist CyliHOCTHbBIE MPU3HAKU CUCTEMbl OCHOBAHHM CMSATYEHUS YTOJIOBHOTO
HaKa3aHUsl, CYUTAEM BO3MOXKHBIM JIaTh €r0 JOKTPUHAIILHOE OIPEICICHHE:

OcHOBaHMSI CMATYEHUS YTOJOBHOIO HaKa3aHUsi — OTO COBOKYIHOCTh
CTPYKTYpPHO ONPEACIICHHBIX CBSI3aHHBIX C I[EJNbl0, 3aJadaMd W MPUHLIUIIAMHA
YrOJIOBHOTO 3aKOHA OJHOPOJHBIX YTOJOBHO-TIPABOBBIX HOPM, YKa3aHHBIX B
YIOJIOBHOM 3aKOHE, a TaKXKe MPUMEHSEMBIX CYJIOM IPU HAJIMYMUA OCHOBAHUH IO
KOHKPETHOMY YTOJIOBHOMY €Ny, COJEPKAIIUX MOJOKEHUS O CMSATUYEHUU HaKa3aHUs
Kak B CHJy XapaKTepPUCTUKH COBEPILIECHHOrO MPECTYIMHOIro JCSHUS, JHUYHOCTU
BUHOBHOTO JIMIIa, TOCTIPECTYMHOTO MOBEACHUS, TaK U UCXOJ U3 MPOLECCYaTbHBIX
0COOCHHOCTEH Cy1IeOHOTO pa30oupaTeIbCTRA.

B oTe4ecTBEHHOM YyrOJOBHOM 3aKOHOJIATEJILCTBE CHCTEMY OCHOBAHMI
CMSTYEHHS] YTOJIOBHOTO HaKa3aHHWS COCTABJISIOT: OOCTOSITENbCTBA, CMSTYAIOIIHE
Hakazanue (ct. 61 YK P®), HazHaueHue HakazaHUs MPU HAIUYUK CMATYAIOLIUX
obcrosaTenscTB (cT. 62 YK P®), nHazHaueHue Oojiee MSTKOrO HakKazaHUs, 4YeM
MPEyCMOTPEHO 3a JaHHoe mnpectymieHue (ct. 64 YK P®), HazHaueHue Haka3zaHUs
NPy BEPAMKTE MNPUCSKHBIX 3acemarenel o cHucxoxzaeHuu (cr. 65 YK PD) u
Ha3HAYEHWE HAaKa3aHUs 3a HEOKOHYEHHOE npecTyiieHue (cT. 66 YK PD).

[TockonbKy, cMAr4aronue 0OCTOSITENIbCTBA BIUSIOT HE TOJHKO HA CMSATYEHUE
YTOJIOBHOW OTBETCTBEHHOCTH, HO M HA CMATYEHUE YTOJIOBHOTO HaKa3aHUsI, MOCTOIbKY
OoJiee MPEANOYTUTENBHBIM SBIISIETCS TEPMUH «yTOJIOBHO-TIPABOBOE BO3JIEUCTBHEY [5.
C. 288] BKIIIOYAIOIINI YTOJIOBHYIO OTBETCTBEHHOCTh, YTOJIOBHOE HAKA3aHUE, a TAKKE
U IpyTHe MEphI YTOJIOBHO-IIPABOBOTO XapaKTepa.

Yronosuslii koaek Poccuiickon denepanuu COOEPKUAT HECKOJIBKO MHCTUTYTOB,
TaK WM WHA4Ye CMSTYArolIMX IOJO)KEHUE BUHOBHOIO JIMIIA HA Pa3HBIX CTaIUsAX
YTOJIOBHOTO TpoIiecca, U cosepkarcs oHu kak B O0mielt, Tak u B OcobeHHoii yactu. B

OOmreil wyacTu yka3aHbl HOPMBI, COJEPKaIllMe€ OCHOBAHUS CMSTYCHHSI YTOJIOBHOU
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OTBETCTBEHHOCTH JTUOO OCHOBaHMsI 0OCBOOOKAeHMS. B oTnensHbIXx HopMax OcoOeHHOM
YacTH TaK)Ke YKa3aHbl 10J00HbIe ocHOBaHUs. Tak, Hanpumep, B OcobeHHoit yactu YK
P® copepxarcs npuMedaHusi K OTIEIbHBIM CTaThbAM, KaK OTMEYAETCS B JINTEPATYPE,
100 0CBOOOXKIAIOIINE OT YTOJOBHOU OTBeTCTBEeHHOCTH (CT. 122, 124 126 YK P® un
1p.), MO0 Jienarolue HeBO3MOKHbBIM ee npuMmenenue (ct. 151 230 YK PO u np.) [4.
C. 106-122].

[lo HameMy MHEHHIO, MPABOBBIC MOCIEACTBUS, OTHOCSIIUECS K YTOJOBHOM
OTBETCTBEHHOCTH (OCBOOOKIEHUE OT HEE UM HEMTPUMEHEHHUE €€), MOYKHO JIOMOJIHUTD
TPETHUM BHUJIOM — UCKJIFOYEHUEM YTOJIOBHOW OTBETCTBEHHOCTH, KOTJ]a UMEIOT MECTO
obcTosaTeNnbCcTBa, HazBaHHbIE B CT. 34—42 YK P®, xotopsie conepxarcsa B OO1ieit
yactu YK PO.

Cuuraem 11€J1€COO0pA3HBIM  PA3IUUYEHUE TEPMUHOB  «CMSITYEHUE» U
«OCBOOOXJIEHHME» OT YrOJIOBHOW OTBETCTBEHHOCTH M €€  «HUCKIIOUCHHUEY.
IIpuBeneHHbIE HaMU B KadecTBE oOpas3la MpPUMEYaHUs K OTHACIbHBIM CTAaThsIM
Ocob6ennort yactu YK P® nHampaBiieHbl He Ha CMSTYeHHE, a HAa OCBOOOXKIICHHUE,
HEMPUMEHEHHUE, JIMOO HCKIIOYEHUE YTOJOBHBIM 3aKOHOM B OTAEJBHBIX CIydasx
YTOJIOBHOM OTBETCTBEHHOCTH.

3akoHOJATENb BBIIECTUI OCHOBAHUS CMATYEHUS HAKa3aHHS B CAMOCTOSITEIbHOMN
cTaTbe yrojioBHoro 3akoHa (ct. 61 YK P®), u TOAbKO OHU MOTYT yUHMTHIBATHCA
OpraHoM, OCYIICCTBJISIONIMM TMpaBOCyAUe, NMPU Ha3HaYeHUW HakazaHus. OJHaKo
YTOJIOBHBIN 3aKOH COAEPKUT U APYTrUe OCHOBAHUS CMSATYEHHUS YTOJIOBHOIO HAKa3aHMUs,
KOTOPBIC TOJIJICKAT YETY MPHU PEIICHUN UHBIX MPABOBBIX BOMPOCOB: OHU OINPE/ICICHBI
B cT. 62 YK P® (mipu 3akitoueHnu JoCyeOHOTO COTJIAIEHUs O COTPYTHUYECTBE), CT.
64 YK P® (naznauenue Oojiee MSATKOTO HaKa3aHUs, YeM MPETyCMOTPEHO 3a JaHHOE
npectymieHue), ct. 65 YK PO (BepAuKT NpUCSIKHBIX 3aceaTesiel O CHUCXOXKICHUN),
CT. 66 (Ha3HaAUEHUE HAKa3aHUS 32 HEOKOHYEHHOE MPECTYIICHUE).

OcHoOBaHMsI CMATYEHUSI YTOJIOBHOTO HaKa3aHUsI, M0 HAIlleMy MHEHUIO, HE MOTYT
OTPaHUYMBATLCA TOJIBKO MEpedyHeM, ykazaHHbiM B cT. 61 YK P®. Um cnenyer

npuaaBaTh 00Jee MUPOKUI CMBICI, HEKEITTU TOT, KOTOPBIN 3aJI0KEH B 3TON YTOJIOBHO-
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npaBoBoM HopMe. HMmermieecss NOHMMAaHWE OCHOBAaHHWM CMATYEHUS YTOJIOBHOTO
HaKa3aHMWs yKa3bIBaeT JIMIIhL HAa OTPAaHUYEHHOCTH cephbl Ux nmpuMeHeHus. [lotomy
CTAHOBHUTCS OYEBHJHOW HEOOXOJUMOCTh €ro PACIIMPUTEIBHOTO TOJIKOBAHUS M
BBIBEJICHUS MIOHATHS OCHOBAHUM CMATYECHUS YTOJOBHOTO HAKA3aHUA 34 PAMKH TJIaBbI
O HA3HAYEHUM HaKa3aHWs. ODTO CBA3AHO C TEM, YTO BCE€ YKa3aHHBIE OCHOBAHUS
CMSITYAIOT HAKA3aHHWE M, COOTBETCTBEHHO, JOJKHBI BXOJAUTHh B CUCTEMY OCHOBAHUU
CMSITYEHUS YTOJIOBHOI'O HAKa3aHUA.

YronoBHass OTBETCTBEHHOCTh OCYIIECTBISIETCS HE TOJBKO IIOCPEICTBOM
HAKa3aHHs, a TAKXKE M MOCPEIACTBOM HMHBIX MEP YrOJOBHO-IIPABOBOT'O XapakTepa, a
TaK)XK€ MOXKET PEeaJIM30BLIBATHCS M 0€3 IPUMEHEHUS TAKOBBIX.

OcCHOBaHMS CMATYEHUS YTOJIOBHOTO HAKa3aHUs, 3aKperieHHbIE B CT. 61 YK PO,
JNEUCTBYIOT BO B3aUMOCBSI3M ¢ MHBIMU HOpMamu YK PO (nanpumep, ct. 62, 64, 65 u
JIp.). DT OCHOBAaHUA CMSTYEHUS TOKE MPUHUMAIOTCSI BO BHUMAHUE TIPU ONPEACICHUN
CTETEeHM U XapakTepa OOIIECTBEHHOW OMacHOCTH COBEPIICHHOTO JICSIHUSI, BAHOBHOTO
JIMIIa, HA3HAYCHUHW HaKa3aHUs JHOO MPUMEHEHWH WHBIX MEp YTOJIOBHO-TIPABOBOTO
xapakTtepa. VMEHHO II0ATOMY CUYHMTaeM HEOOXOJMMBIM BBIJICIUTH €IE OJUH
CYIIHOCTHBIM TPU3HAK OCHOBAHWW CMATYCHUS YrOJOBHOIO HAKa3aHUS — WX
YHUBEPCAIbHOCTh. OHa BBIPA)KA€TCS B TOM, YTO OCHOBAHMS CMSTYEHUSI HaKa3aHUS
MOTYT U JIOJDKHBI YYUTHIBATHCS BO BCEX CIy4asX UX (DAKTUUECKOTO HAJTUYMSL.

OcCHOBaHHSI CMSTYEHUS YTOJOBHOTO HAKa3aHUS MOXHO pa3feiauTh Ha JBE
IPYNIIbl: OCHOBAHUS CMATYEHHUS YTOJOBHOI'O HaKa3aHMs, 3aKperieHHbIe B ¢T. 61 YK
P®, 1 unbIe OCHOBaHUS CMATYEHHUS YTOJOBHOTO HAKa3aHUs, 3aKPEIUICHHBIE B IPYTHUX
HopMax YK PO.

K uHBIM OCHOBaHUSIM CMSITYEHUS YTOJIOBHOTO HaKa3aHUsI OTHECEHBI OCHOBAHMS,
BJICKYIIIME MPABOBBIC MOCIEICTBUS CMSATYAIONIETO XapakTepa, U (W) BIUSIONIME Ha
CHMXKEHUE MEPBI YTOJIOBHO-TIPABOBOI'O BO3/ICUCTBHUSI.

HNHble OCHOBaHUS CMATYEHHUS YTOJIOBHOTO HAKA3aHUS CIISITCA:

a) Ha OCHOBAaHWUSI, CHIJKAIOUIME CPOK WM pa3Mep YroJOBHOTO HaKa3aHWUs,

CMSTYAIOIINE YCJIOBHS OTOBIBaHUS (WCIIOJTHEHMS) HaKa3aHWs, C Y4€TOM CBOMWCTB
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COBEPIICHHOTO TMPECTYIUIEHUS, JIMYHOCTH NPECTYIIHUKA MW MOCTIPECTYHHOTO
NOBEJICHUS.

0) OCHOBaHMS, CHIDKAIONIME CPOK WM pa3Mep YroJOBHOTO HaKa3aHWUS,
CMSATYAIONINE YCIOBUS OTObIBaHWSA  (MCIIOIHCHMS) HAKa3aHWs, C  yYETOM
poliecCyalbHBIX 0COOEHHOCTEN pa30upaTesibcTBa B Cy/I€ MO YTOJIOBHOMY JIENY;

B) OCHOBaHWs, (DAKTUYECKHM NPHU3HAHHBIE CYJOM B KA4e€CTBE CMSTYAOIINX
YIOJIOBHOE HAKAa3aHHE OCHOBAHUM.

ConepkaHue CUCTEMbl OCHOBAaHWW CMSATYEHHSI YIOJIOBHOIO HAKa3aHUS B
YrOJIOBHOM ITPAaBE OCHOBAaHO, B TOM YMCJIE, 1 HA HPABCTBEHHBIX HAyajax, KOTOPHIC
HEMOCPEACTBEHHO CBSI3aHbl C peaid3alyeid LeIM YroJOBHOTO  HaKa3aHus,
MIPUMEHECHUEM OCHOBAHHUM CMSATYECHUS YTOJIOBHOTO HAKA3aHMUSI.

Peanuzanus NpruHIMIIOB YyTOJOBHOTO MTPaBa 3aBUCUT HE TOJIBKO OT IMTPABUIBHOTO
YCTAHOBJICHUST (DAKTUYECKUX OOCTOATENBCTB Jejia U KBalu(pUKAIMU OOIIECTBEHHO
ONACHOTO JICSTHUS, HO U OT IPaBWJIBHOTO Ha3HAYECHUS HAKA3aHUS, TOCKOJIBKY OT 3TOTrO,
B KOHEYHOM CYETE, 3aBUCHUT peaju3alus yrojJOBHO-IPAaBOBOU HOpMbI. M Hemamnyto
POJIb 31€CH UTPAKOT OCHOBAHUS CMSATYEHHUS YTOJIOBHOIO HAKA3aHUS.

CwmsiryeHre B yroJIOBHOM IPABE MO3BOJSET HE TOJIBKO UHIAWBUIAYAIU3UPOBATH
HaKa3aHHE B pAMKAaX CAHKIIUH YTOJIOBHO-TIPABOBOM HOPMBI, HO U B OT/IEJIBHBIX CIIydasx
CYIIECTBEHHO CHU3UTH HakaszaHue [3. C. 68—71]. B wactHocTH, B cuily 4. cT. 62 YK
P® nipu Hasmuun 006CTOSITENHCTB, CMSTYAIONIMX HAKa3aHUE, KOTOPhIC PETYCMOTPEHBI
. «u» ¥ (Wam) «x» 4. cT. 61 YK PO 1 oTCyTCTBUU OTATYAIOMUX, CPOK JUO0 pasmep
HaKa3aHUsi He MOTYT OBITh BBIIIE JBYK TPETE MAaKCHMAJIBHOTO CpoKa MO0 pa3mepa
HamOoJIee CTPOroro BUJia Haka3aHusl, yCTaHOBIIEHHOTO cTaTheit Ocobennoi yactu YK
P®.

Ha wnauBuyanu3amnuio Haka3aHUsl OKa3bIBAIOT BIMSHUE HOPMBI Kak OO1ei,
tak U1 OcoOenHoil yacteit aeiictByromero YK P®. Bmecre ¢ tem, no muenuto B.H.
BoponuHa, «cyapl HEpeako CMEIMBAOT (OTOXKIECTBIISIIOT) JaHHBIC, KOTOpHIE
XapaKTEPU3yIOT JUYHOCTh BUHOBHOTO, U OOCTOATENLCTBA, CMSTUYAOIINE HaKa3aHUE,

TOr'ia Kak OHM JOJIZKHBI paCCMATPUBATBCA OTACIIBHO, TaK KaK HMCIOT CaMOCTOATCIIbHOC
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3HaueHue» [1]. B 1aHHOM yTBEpKIE€HUU NOJYEPKUBAECTCS KPUTEPUN pa3rpaHUYEHUs
OOCTOATENBCTB JUYHOCTH U (DAKTOPOB, XapaKTEPU3YIOLIUX COOCTBEHHO CaMo
npectymieHue. Bmecre ¢ Tem, 1o HameMmMy MHEHHMIO, HE OClapuBas HX
CHEIU(PUIECKYI0O CaMOCTOSITEIbHOCTD, CIEIyeT OTMETHTh UX €IMHCTBO B MpOIlEcCe
pelieHus Bonpoca 00 MHANBUAyaAIU3allMM YTOJIOBHOTO Haka3aHus. B 3Toil mpouenype
Cyl Y4YUTBIBaeT Bce (DaKTHUECKHE W IOPUAMYECKHE OCHOBaHUs AU(epeHinanum
YTOJIOBHOTO HAKA3aHUSI.

CaMocTosATeNbHOE BIMSHUE HA WHIUBUAYAIU3ALUI0 YTOJOBHOTO HaKa3aHUs
OKa3bIBaeT CHCTEMa OCHOBAaHHS CMATYCHHUS YTOJOBHOTO HakasaHus. Hammdue
OCHOBAaHUN JJIsl CMSTYEHUS HaKa3aHWd OTBEYAeT NpPHUHLUIAM TyMaHU3Ma U
CIPaBEIMBOCTA HAKa3aHWs, IO3BOJSIET y4YeCTh B MAaKCHMAalbHOW CTETICHH BCE
OOCTOSITENTLCTBA COBEPIICHHOTO MPECTYIUICHHUS, JIUYHOCTH BHHOBHOTO U €ro

IMOCTIIPCCTYIIHOT'O ITIOBCIACHMU .
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