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OCYKXIEHHBIE U EBPONIEMCKHUH CY/]I 11O IPABAM YEJIOBEKA

AnHomauyun: 6 cmamve npugedeH anaiuz psaoa peutenutl Eeponeiickoco Cyoa
no npasam yenoeexa, NOCEAUeHHbIX npobOieme 00Cmyna K 10puoudecKol nomouu
OCYIHCOEHHBIX K JUUEHUIO CB0O00bL.

Knioueevie cnoea: Esponetickuii Cyo no mnpasam uenoseka, OpuoudecKast
NOMOUb, OCYHCOCHHDIE.

Annotation: the article presents the analysis of a number of decisions of the
European Court of human rights on the problem of access to legal aid for prisoners
sentenced to imprisonment.
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Cratbu 6 u 13 KonBeHIMU 0 3alyTe MpaB yesioBeKa U OCHOBHBIX cB000a (ETS
Ne 5) (Pum 04.11.1950) rapanTupyrornue KaxJ oMy MpaBo Ha CIIPaBEIJIUBOE CyAeOHOE
pazOupaTeNbCTBO, B TOM YHUCJE B OOJACTH TPaKIAHCKUX MpaB U 0O0S3aHHOCTEH, a
Takxe Ha YPPEeKTUBHOE CPEACTBO MPABOBOM 3alUTHI B TOCYAaPCTBEHHOM OPTaHe OT
JIIEUCTBUU TOJDKHOCTHBIX JIUIL.

ITyaktel 1, 2 m 3 npunnuna 18 CBojga NpUHIMIOB 3alMTHI BCEX JIMII,
MOJIBEPraeMbIX 3aJ€PXKAaHUI0 WA 3aKJIIOYEHHI0 B Kakoh Obl TO HU Obuio ¢opme,
yTBepkeHHOM ['eHepanpHOit AccamOneeit OOH 09.12.1988. B cooTBercTBUU C
NEePEYUCIICHHBIMA ~ HOPMaMM  KaX[bIi  3aKJIIOUYCHHBIM BIpPaBe CBS3AThCA W
KOHCYJIbTHPOBATHCS C aIBOKATOM 0€3 MPOMENJICHUS U IEH3YPhl B HAJICKAIIUX JJIs

9TOro YycCJIOBHIIX. OFpaHI/ILIeHI/Ie JAHHOT'O IIpaBa AOIYCKACTCA B HMCKIIOYUTCIIBHBIX
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00CTOSITEILCTBAX, KOTOPHIE OMPENEISAIOTCS 3aKOHOM WJIM YCTAaHOBJIEHHBIMU B
COOTBETCTBUM C 3aKOHOM IpaBUJIaMH, KOTJId, MO MHEHHIO CyAeOHOr0 WM HHOIO
oprasHa, 3T0 He0OXOJIMMO JJIs MOAAEPKAHUS O€30aCHOCTH U MOPSIIKA.

Ocoboe BHMMaHWE B MEXKIYHapOJHBIX TPABOBBIX aKTaX  yJEJIEHO
HECOBEPILICHHOJIETHUM MpaBoHapymuTesiM. Tak, B mpeamOyne [lexnapanuu mnpas
pebenka (mpoBosriamena Pe3omorueit 1386 (XIV) INenepanbuoit Accam6ien OOH
ot 20.11.1959) ormeueHo, yTO peOEHOK, BBUAY €r0 (PU3NYECKOM M YMCTBEHHOMU
HE3pEeJIOCTU, HYXKJIAeTCA B CIENMAIbHON OXpaHe W 3a00Te, BKIIIOYas HaJJICKAIIYIO
MIPABOBYIO 3aIUTY, KaK J10, TaK U MOCIIE POXKICHUSI.

AHaNOruyHOE TMOJIOKEHUE COJNEPKUTCS U B npeamOyine KoHBeHIMM O mpaBax
pebenka (Hpro-Mopk, 20.11.1989). Bonee Toro, KomBenmuss o mpaBax pebeHKa
TapaHTHPYET KAKIOMY JIMIIEHHOMY CBOOOIBI PEOCHKY HE3aMeITUTEIbHBIA TOCTYT K
paBoBOM momMoIu (ctateu 37 MOAMYHKT d).

Pezomtonus ['enepanbaoit Accambiien OOH ot 14.12.1990 Ne 45/113 «IIpaBuna
Opranmzanuu O0benuHeHHbIX Haruii, kacaroiuyecs 3aiuThl HECOBEPIICHHOJIETHUX,
JUIICHHBIX CBOOOABI» BO3JAraeT Ha CHUCTEMY MPABOCYAUS B OTHOIICHHUU
HECOBEPILIECHHOJIETHUX 00S3aHHOCTD 0 3alIuTe UX npas (ctarhs 1). Cpenu rapantuii
HECOBEPIISHHOJIETHUM, TIPEAYCMOTPEeHHBIX B Pesomonun I'eHepanpHOM AccamOien
OOH ot 14.12.1990 Ne 45/113, cnenyeT BbIACIUTD:

1) npaBo Ha OPUAMYECKUE KOHCYJIbTAllUM, TOJydeHHUE OeCruIaTHOU
IOpUMYECKON TOMOIIM B TEX CiIy4asX, KOrja Takas TIOMOIIb MOXET OBITh
MpeoCcTaBlieHa, PEryJsipHoe 0O0IIeHHE CO CBOUM aJBOKATOM (cTaThs 18 1. a);

2) uaopMUpoBaHUE B JOCTYIHON (hopMe 00 ajpecax rocyAapCTBEHHBIX WIIH
YaCTHBIX YUPEKICHUN WU OpraHU3allii, OKa3bIBAOIINX FOPUIUIECKYIO TTOMOIIIb.

Pezomtoniust Komurera munuctpoB Coseta EBponb o1 02.03.1978 Ne (78) 8 «O
IOPUIUYECKON TOMOIIM W KOHCYJbTAlUSIX» TOCBSIIEHAa Mpo0jeMe IOCTyma K
NPABOCYIUI0O W HOPUIWYCCKON TIOMOIIU JIMIl, HAXOMAIIUXCS B OSKOHOMHUYCCKU
HE0IaronpUsITHOM MOJIOKEHHUH.

B wactHOCTH, KaXXIblii BIPaBe pacCUYUTHIBATH HA HEOOXOAUMYIO FOPUINUECKYIO

IoMoaib B Cyaax IMpH PaCCMOTPCHUHU I'paXXJaHCKHUX, TOPTOBBLIX, aAMHUHUCTPATUBHLIX,
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COIMAIBHBIX W HAJIOTOBBIX Jei. KpurepusiMu HEOOXOIUMOCTH TPEIOCTABICHUS
NOJ00HONW IOPUJIMYECKOM TIOMOILIM BBICTYNAIOT: ()MHAHCOBBIE BO3MOXKHOCTH U
00s3aTebCTBA 3aMHTEPECOBAHHOTO JIUIIA; O’KUJIaeMas BeTMYMHA Cy1€OHBIX PACXO/I0B;
00s13aTeTbHOE yUaCTHE a/IBOKAaTa B BUAY KOHKPETHBIX 0OCTOSTENBCTB Jela.

FOpunuyeckas TmOMOIL MOXET OKa3bIBAThCS HCKIIOYUTENIBHO JIUIIOM,
MMEIOIIUM CTaTyC aJBOKaTa.

3anHTEepPEeCOBAHHOM JUIIO JOHKHO OBITh, 10 BO3MOXKHOCTH, CBOOOIHO B BBIOOpE
KBTU(PUITUPOBAHHOTO 3aIIIUTHHUKA.

HammonanbHOE 3aKOHOAATENBCTBO JIOJDKHO TMPEAYCMaTpUBATh BO3MOXKHOCTD
00>kajoBaHMs pellIeHus 00 0TKa3e B MPEIOCTABICHUH IOPUANYECKON ITOMOIIIH.

[ToMMMO FOPUAMYECKON MOMOIIM PE3OTONUEN MPEAYCMOTPEHO OKA3aHUE
JTUIAM, HaxXONAIMMAMCS B  JKOHOMHUYECKA  HEOJArompusATHOM  ITOJIOKCHUH,
IOPUIMYECKUX KOHCYJIbTAllU MO BCEM BOIPOCAM, KOTOPbIE MOTYT 3aTparuBaTh UX
MpaBa U MHTEPECHI MO0 TPaKIaHCKUM, TOPTOBBIM, aMUHUCTPATUBHBIM, COIUATLHBIM
WM HAJIOTOBBIM JIeJIaM.

FOpunnyeckue KOHCYJIbTAllUU OKA3bIBAIOTCS OECIIIaTHO JIMOO MOCie YaCTUYHON
VIUTaTBl ~ JIMIIOM, OOpaTUBIIUMCS C TIPOCBOOH O KOHCYJNBTAIMH, CYMMBI,
COOTBETCTBYIOIIEH €r0 (PMHAHCOBBIM BO3MOKHOCTSIM.

Crnenyer oTMeTUTh 0CO00€ BHUMAaHUE MEXIYHAPOAHOTO 3aKOHOJATEIhCTBA K
COIMAJIBHO YS3BUMBIM KaTETOPHUSAM TPaXKIaH TakKuM, Kak OexeHIpl. Tak, KonBeHun
o craryce OexenneB (JKenepa, 28.07.1951) mpemocTaBiseT KakaoMy OCKEHITy B
CTpaHEe e€ro OOBIYHOTO MECTOKUTEILCTBA TE XKE MPaBa, 4TO M TpaKaaHaM 3TOH CTpaHBI,
B YaCTHOCTH, B BOMPOCAX HOPUIAYECKON TOMOIIU U OCBOOOXKIEHUSI OT oOecreueHus
yIUIaThl CyJIeOHBIX pacxooB (1. 2 cT. 16).

B cootBercTBuU ¢ myHKkTOM 4 Pexomenaanuii EBponerickoit Komuccun 2013/C
378/03 ot 27.11.2013 o mpaBe Ha IOPUIUYECKYIO TOMOIIb JIHIAM, SIBISIONTAMCS
M0JIO3PEBACMBIMA ~ WJIM  OOBHUHSEMBIMH B YTrOJOBHOM IIpoIlecce, IIpaBO Ha
IOPUIUYECKYIO TTIOMOIIh BO3HUKAET Yy MOJ03PEBAEMBIX WU OOBUHSEMBIX C MOMEHTA

O(l)I/IHI/IaJ'IBHOFO YBCOAOMIICHUA O IIPUBJICHCHUUN K erJ’IOBHOﬁ OTBCTCTBCHHOCTH.
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C no3unuu MEXIyHApOJHOTO 3aKOHOAATENbCTBA IOJYYEHUE HOPUIUYECKOU
MOMOILY UHOCTPaHHBIMU 3aKIIOYEHHBIMU, CBSI3aHO C PSIZIOM OCOOCHHOCTEN, KOTOPhIE
npuBeAeHbl B cTtaThsix 21.1-21.5 Pexkomenpanuit Komurera munuctpoB CoBera
EBporiei CM/Rec(2012)12 k rocymapcTBaM-uiieHaM OTHOCHTEIBHO WHOCTPAHHBIX
3aktoueHHBIX (mpuHATa Komuretom MuaHCTpoB 10.10.2012 Ha 1152-M 3acenanuu
3aMeCcTUTeNIe MUHUCTPOB). B wacTHOCTH, MHMDOPMHUPOBAHMS O TpaBax W OKa3aHUE
IOPUIMYECKOMN MOMOIIY OCYIIECTBIICTCSI HA TIOHATHOM 3aKIIOUYEHHOMY SI3bIKE (depe3
NepeBOTUNKA).

B cootBetrcTBUM ¢ Pernamentom EBponetickoro Cyja ro mpaBam uesioBeka (1o
coctosiHuIo Ha 01.08.2018) ropuandeckas momoiip 1o BeaeHuto aena B ECITY moxet
OBITh MPEIOCTABJICHA 3asBUTENII0 MO €ro 3asBJICHUIO JIMOO TIO0 WHUIIMATUBE
npencenarenss [lamarer (IlpaBuno 105). FOpunuueckas moMouis MNpPeaoCTaBISETCS
OecruiaTHO, €CJIM ATO HEOOXO0IMMO I HaJIJISKAIIIETO pPACCMOTPEHUS Jieja B CyJe, a y
3asBUTEJISI OTCYTCTBYET BO3MOXHOCTH [UJII €€ MOJHOM WM YacCTUYHON OILIAThI
(ITpaBuio 106).

[Ipy 5TOM perinaMeHT BKIIOYAET B MEPEUYECHb PACXOJIOB, CBS3aHHBIX C
MPEOCTaBICHUEM HOPUANYECKON MOMOIIM, IOMUMO BO3HArpakJeHUsl ajBoKaTam M
OPYTUM JULAM, TPEACTABISIONIMM MHTEPECHI 3asBUTENS, PAcXOJbl HA MX MPOE3] U
npoxxuBanue (IIpasuno 108).

B cnydae wu3MeHeHUS OOCTOSITEIBCTB, MOCTYKHBIIUX OCHOBaHUEM JIJIs
IpPeIOCTaBIeHUsT OECIJIaTHOM IOPUAMYECKOM TIOMOIIM 3asBUTENIO, MpeceaaTellb
[Tanatel BpaBe OTMEHUTH WM U3MEHUTH PEIIEHUE O MPEIOCTaBICHUU OeCIIaTHON
topuaudeckoit nomonu (IIpasuo 110).

Crnenyer OTMETUTh BECbMA 3HAYUTENBHOE KOJIMYECTBO PEIICHUMN, BBIHECEHHBIX
ECITY mno Bompocam, 3aTparMBarOlIUM pEaJM3alMI0 IIpaBa OCYKJICHHBIX Ha
MOJyYEHHE IOPUANIECKON TOMOIIIH.

1) IMoctanonenue ECITY ot 17.12.2009 neno «Illundepre (Shilbergs) npotus
Poccuiickoit @eneparnumn» (xanobda Ne 20075/03).

Cpenu mpoyero 3asBUTENIb KAJIOBAJCS HAa OTCYTCTBUE BO3MOXKHOCTH

3(PEKTUBHOTO y4acTHsi B IPa)xIaHCKOM pa3OUpaTesIbCTBE C €r0 YYacCTUEM B CBSI3U C
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TEM, YTO HAllMOHAJIbHBIE CY/bl HE 00ECTIEUMIIN €r0 JOCTaBKY B Cy/1e0HOE 3acelaHue U
HE OKa3aJii I0OPUANYECKON MOMOIIIH.

CyznoM ycTaHOBJIEHBI CIEAYIOIIME HApYIIEHUS, JomyleHHbie PD:

HapylIeHUs  TpPHUHIMIA  PAaBEHCTBA CTOPOH B TPeX  YTOJOBHBIX
pazOupaTeNnbCcTBaX, CTOPOHOM KOTOPBIX SIBIISJICS 3asiBUTENb, U OTCYTCTBHE
IOPUIMYECKOM MOMOIIY TPHU 00KaTOBaHWU BRIHECEHHOTO 3asBUTEIIO MPUTOBOPA;

Hapymenue T. 1 cr. 6 KOHBEHIIMM B OTHOIICHHH TpPEX TPaKTAHCKUX
pazOupaTeNbCTB BCIIEACTBUE OTKAa3a HAIIMOHAIBHBIX CYJI0B 00ECIECYUTh MPUCYTCTBHE
3asBUTENS WM TapaHTUPOBaTh 3((HEKTHUBHOE MPEACTABUTEIHLCTBO €r0 MHTEPECOB B
cyne;

Hapymenue 1. 1 cr. 6 KoHBeHIMM BO B3aMMOCBS3M C MI. «C» M. 3 CT. 6
KoHBeHIIMU B OTHOILIIEHUH YTOJIOBHOTO pa30MpaTeNbCcTBAa MPOTUB 3asBUTENS B YACTH
OTCYTCTBHUSI FOPUIUYECKON MOMOIIN Ha KACCALIMOHHOM CTa/Iuu.

2) Ilocranosnenne ECIIY ot 10.01.2012 neno «Bnagumup BacuibseB mpotus
Poccumn» (VladimirVasilyev v.Russia) (xano6a Ne 28370/05).

B nannom nocrtanosnenun ECIIY oTmeueHo, 4TO mpaBo JocTyna K Cyay He
00s13aTeTHFHO BJICYET MPABO HA FOPUANUECKYIO TOMOIIb B HE YTOJIOBHBIX eax. TombpKo
€CJId CTOpOHE He OyAeT 0OecreyeHo crpaBeAsInBOE pa30UpaTebcTBO O€3 OKa3zaHus
IOPUIMYECKON TOMOIIHM, C y4eTOM BceX (aKTOB M OOCTOSTENBCTB Jena CT. 6
KonBeniuu wmoxkeT mnoTpebOBaTh OKa3zaHWs OPUAMYECKON TIOMOIIM, BKIIIOUast
PEICTaBUTENIbCTBO WM KOHCYJIbTHPOBAHHE.

3) IlocranoBnenune ECIIY ot 17.01.2017 «Jeno «Xatuuncon (Hutchinson)
npotuB CoenunernHoro KoponesctBay (xanobda Ne 57592/08), or 12.02.2008 «/lemo
«Kadxapuc (Kafkaris) mporus Kunpa» (sxamo6a Ne 21906/04).

[To maHHBIM AenaM 3asiBUTEIH KAIOBaJINCh Ha HapylIeHue cT. 3 KonBeHmu npu

Ha3HaA4YCHHNH HaKa3aHUs.
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