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[IpennpuHUMATENBCKUA PUCK — O3TO CHUTyalus, B KOTOPOM CYLIECTBYET
BEPOSITHOCTb HECEHHUE YOBITKOB MPEANIPUATUEM, B CIIydae TOT0, €CJIM YIIPaBISHYECKOE
perieHre He OBLIO0 OCYIIECTBICHO, WM ObLIa JOMYIIEHA OIMMOKA B €ro MPUHSTHH.
CymiecTByeT 1Ba BUJIa PUCKA: JOKAIBHBINA (HA YPOBHE MPEINPUATHSA) U TI00aTBHBIN

(obmerocynapctBeHHbiit). OHM BO3IEUCTBYIOT APYT HA JApyra, 00yCIOBIMBAIOT APYT
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Ipyra U B TO K€ BpeMs SIBJISIFOTCS aBTOHOMHBIMH. Pa3iuyaroT I0IArOCpOYHBIE U
KPaTKOCPOUYHBIE PUCKH NpeanpusATvsa. JloJroCpOUYHBIN JIOKAJIBHBIA PHUCK CBSI3aH C
NEepCreKTUBaMM pa3BUTHs npeAnpusatus. OH BbIpaxkaeTcsi B HEOOOCHOBAHHO MaJIbIX
OTUMCJICHUSAX HA MPOM3BOACTBEHHOE pPA3BUTHE, H3bSHAX KaJpPOBOW MOJUTHKU
npennpusatud u Ap. KOHBIOHKTYpHBIH, WM, KPATKOCPOUYHBIM PUCK MOXKET IPOU30UTH
pu BBIOOpE HEOOA3aTENFHOTO KOHTpAareHTa, HEpalUOHAIBHBIX (OPM OpraHU3aIIH
pacuyeToB KOHBIOHKTYPHI PBIHKOB U T.I. Y KaXI0H MpeArnpUHUMATEIbCKON (pupmbI
€CTb COOCTBEHHbBIE NPEANOUTEHUS AEATEIbHOCTH, KOTOPbIE HApPaBIECHHO CBS3aHbI C
puckom. Takum 06pa3oM, MpeanpusITHE PaCIO3HACT MPUEMIIEMbIN YPOBEHb PUCKOB U
UIIET CIocoObl, Kak M30eXaTh HEXKEIaTeIbHbIX. OJTO HAa3bIBAETCS CHUCTEMOMU
VOpaBJICHUS pPHUCKOM. B 1aHHON cucTteMe JesTeNbHOCTh MPEeaIpPUHUMATEINS
HalpaBjeHa Ha 3allUTy CBOeW (UPMBI OT JCHCTBUU PHUCKOB, YIPOXKAIOLUIUX
OpUOBUIBHOCTH, U OCHOBaHa Ha BHIOOPE ONTHUMAJIBHOTO IMPOEKTa, OJHAKO HENb3s
3a0bIBaTh O TOM, YTO 4eM OO0JbllIe TPUOBUIBHOCTh OT MPOEKTA, TEM BBILIE CTEIECHb
pucka Ju1s GupMbl. YTipaBieHHE pUCKOM HEJb3s HA3BaTh OJJHOMOMEHTHBIM PELICHUEM
WIN IEUCTBUEM, 1aXKE B TOM CJIydae, €CJIM OHO JIETaIbHO MPOPabOTaHO U 0OOCHOBAHO.

Bormpocsl, Kacaromecss HEIBHKMMOIO HMMYIIECTBA, C JAPEBHUX BPEMEH
ABISIUCh TPEIMETOM IUCKYCCHUW, YTO CBSI3aHO, B IEPBYIO OYepelb, C 0OCO00ii
COLIMAJIBHOM 3HAYMMOCTBIO paccMaTpuBaeMoro BuAa umymiectBa. CTOUT cpasy
OTMETHUTb, YTO KATEropusi HEABMKUMOIO MMYILECTBA BCEr/a, BHE 3aBUCUMOCTH OT
CTpaHbl M BPEMEHH, IMPOTUBONOCTABIIACH KAaTErOPUU JIBHIKMMOIO HMYILIECTBA.
VIMEeHHO 3TO NPOTUBOIOCTABICHHUE MPEACTABIISIET COOO0M OJIHY U3 OCHOB IPa’k1aHCKOTO
06opoTa BelIek.

Paccyxnmast o pa3BUTHS HOpPM, KacarIIMUXCS HEABWKMMOIO MMYILECTBA, B
3aKoHoAaTenbcTBe Hamen crpanbl, [.D. IllepmeneBnd nwucan, YTO TEpMHH
«HEJIBMX)KMMOE MMYILECTBO» HAILIEJ CBOE€ MECTO B OTEYECTBEHHOM 3aKOHOJATEbCTBE
JOCTATOYHO MO3/THO U BBITECHUJI IIPEKHUE PA3HOOOPA3HBIEC BHIPAKECHHUS.

Tak, Yka3 Ilerpal ot 23 maprta 1714 r. «O nopsiike HaclieI0BaHUsI B JIBHKUMBIX
Y HEJBWKUMBIX UMYLIECTBAaX» 3 3aKpPENWJ Ha3BaHHBIA TEPMHUH, KOTOPBI, HAKOHEIL,

Criiaani ABHBIC pa3IMIreC MCKAY BOTUYUMHAMHA U IIOMCCTbSAMM. ITomumo 3TOTI'0, BBIACIIAA
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0COOYyI0 3HAQUMMOCTh HEABIKMMOTO HUMYIIECTBA U  HEJOMYCTUMOCTh  €ro
HACJICIOBAHMsI HECKOJIBKMMM HacJIeIHHKaMHu, YKa3 o efauHoHacienuu 1714 1.
3aKpEIUIsL, YTO CBOMM PACHOPSIKEHUEM («Upe3 JyXOBHYIO») 3aBEIIATEb UMEI IIPABO
Ha Iepefavyy HEJIBHKMMOIO MMYIIECTBA JIMIIb OJHOMY CbIHY, @ €CJIM HET ChlHA -
TOJIBKO OJHOW M3 I0Yepel, B TO BPEMS KaK JBM)KMMOE UMYILECTBO PaCIpPENEIIsIoCh
MEXIy JE€ThMH 3aBEIIATENIS [10 €r0 YCMOTPEHUIO.

Taxke Ykazom o equHoHacienuu 1714 1. Oplia 3amperieHa mpojiaxa 1 3aKiiaj
HE/BM)KMMOTO UMYIIECTBA (JJaHHOE MOJI0KEHUE ObUIO BBEACHO C LIETbI0 00eCIeUeHUs
CTaOMJIBHOIO MM BIAJICHHUS KOHKpeTHOW Qamunueit»). HecMmoTpss Ha Oombmioe
KOJIMYECTBO HOPM O HEABWKMMOM MMYIIECTBE, KaK TaKOBOI'O OIIPENEICHUS
HEJBIYKUMOTO HMMYIIECTBA C YCTAHOBJICHHEM IPU3HAKOB, CBOMCTBEHHBIX JaHHOU
KaTeropuu, B HA3BaHHOM Y Ka3€ 3aKpeIyieHO He ObLIO.

Takum 00pa3oMm, MOHATHE «HEIBUKMMOE HMMYIIECTBO» MOIJIO TOJIKOBAThCS
JOCTATOYHO MIMPOKO. YKa3aHHBIM TEPMUH NPUMEHSIICH, MO OOJbLIEH 4YacTH, IJIs
COEIMHEHMS B OOIIYI0 KaT€rOpUI0 BOTUMHHOTO U MMOMECTHOTO 3€MJICBIIAJICHUS, a HE
JUISL  BBIWICHEHMS HEIBW)KMMOIO HMYIIECTBA M3 HMHBIX BEOIEH M €ro
MIPOTHUBOIIOCTABJIIEHUSI KAaTErOpUU ABMKUMOTO HMmyllecTBa. Ha3BaHHbie B YKaze o
eauHoHacmequu 1714 1. HEIBWKHMBIE BEIIM SBISAIOTCS HE YEM MHBIM, Kak
3eMEJIbHBIMA yYacTKaMHU C PAcCIOJOKEHHBIMU Ha HHUX 3[aHUSMH, COOPY>KEHUSIMH,
CTPOEHHUSAMH U BCIKUMH MPOUYUMH «ITPUHAIIICKHOCTIMU.

VYka3 o emunonacienuu 1714 1. 6p1 ormeHen 17 mapra 1731 r. Ykazom
uMmriepaTpuibl AHHbI MI0OaHHOBHBI, BCIIEJICTBUE YETO ObLI BOCCTAHOBJIEH MPEXKHHMA
nopsAIoK HacienoBanus. OQHAKO IpHU 3TOM HMMIlepaTpuua ykasana: Brpeas ¢ cero
HAIIETo yKa3a KaK IMOMECThbs, TaK 1 BOTYMHBI UMEHOBATh PABHO — OJJTHO HEABUKUMOE
nMeHue, BotunmHa». [lpuasateim B 1922 1. I'paxnmanckum koxpekcom PCOCP B
COBETCKOM 3aKOHOATEIbCTBE OBLII0 OKOHYATENIBHO YIPA3HEHO JEICHNE NMYILECTBA
Ha JBW)KMMOE W HEABMKUMOE, HECMOTpPSI Ha TO, YTO TaKO€ JIeJIEHUE ObLIO BIIOJIHE
XapakTepHO g OOJBIIMHCTBA Pa3BUTHIX cTpaH. [lo MHEHHMIO HEKOTOPBIX
uccleoBaTeNiel, pEelIeHHEe COBETCKOro 3akoHojaTens obnafgano (opMaabHbIM

XapaKTCpPoOM, OCYIICCTBIIAIOCH TOJIBKO «HA 6yMare». O)IHI/IM M3 aBTOPOB, OCBCUIABIINX
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nanHbIi Bompoc, 6b6u1 O.FO. CkBop1oB, KoTOphIil nucan: «Auddepenunanus Bemen
Ha JBWKMMBIE W HEJBIKHMbIE OOBEKTUBHO MPEIONPEILISIETCS €CTeCTBEHHBIM
XapaKTepoOM CaMHX BEIIECH.

[ToaTomy 3akoHONATENb, HAXOAACH B OOBEKTHBHOW 3aBUCHMOCTH OT
HEOOXOIUMOCTH OIICHKM E€CTECTBEHHBIX CBOWCTB HENIBIDKMMBIX BEIICH, Jake MpH
JeraJbHOM OTCYTCTBHM YacTHOW COOCTBEHHOCTH Ha 3€MJII0 KaK OCHOBBI
HEJIBU)KMMOCTH, HE MOT YCTAHOBUTH OJIMHAKOBBIN MPABOBOM PEKUM I PA3IUYHBIX
BHUJIOB HEIABWKHMOIO WU JBUKMUMOIO UMyIIecTBa». OMHOBpEMEHHO ¢ 3TuUM, b.M.
['oHrano oTMeyvaer, 4yTo: «C paBHBIM YCIIEXOM MOKHO ObLTO OTMEHHTH JIEJIEHUE CYTOK
Ha JeHb ¥ HOub. [loapa3neneHue Belle Ha ABUKUMOE U HEJBMKMMOE OCHOBAHO Ha
€CTECTBEHHBIX CBOMCTBaX OOBEKTOB TPAXKIAHCKUX TMpaB, HUTHOPUPOBATH €O
HEBO3MOKHOM.

B TI'paxpanckom koaekce PCOCP, mnpunstom B 1964 r., mnoHsTHs
«HEJIBXKMMOCTb» He ObuIo 3akperuieHo. Opnako, no mHenuto E.M. TyxunoBoii-
OpnpaHckoil, 1ake Mpy OTCYTCTBUU IpaBa COOCTBEHHOCTH HA 3€MIIIO ISl CTPOCHUMN
CYILIECTBOBAJI HEKUI 0COOBII MPABOBOM PEXHUM, KOTOPBIM MO CBOEH CyTH OBbLIT OJIM30K
K PEXUMY HEJBIKUMOCTH. B3aMeH ykazaHHOU kiaccuUKallUU 3aKOHOJIaTeNlb BBEI
MOHATHE JUYHOM COOCTBEHHOCTHU, OOBEKTHI KOTOPOM TpaKgaHE HMENH TPaBo
MCIIOJIb30BaTh UCKIIFOUUTEIBHO JJIsl JMYHOTO MOTPEOICHUS.

Cpenu Takux OOBEKTOB BBIJICSIIMCH: KWJIONH JAOM (4acThb J0Ma), KBapTHUpa B
MHOTOKBAPTUPHOM JIOME KUJIUITHOTO CTPOUTEIBLHOIO KOOIIEPAaTUBA MHANBHUAYaIbHBIX
3aCTPOMIIMKOB. 3JaHUSI U COOPYKEHUS YUPEKIECHUN, OpraHU3aluil ObUTH U3BSTHI U3
IPaKJAHCKOTO 000pOTa, MX OTUYXKJEHHE HE pa3penianock. B cooTBeTCTBUM C Ti1aBon
8 'K PCOCP 1964 r. 'ocynapcTBeHHasi COOCTBEHHOCTD BKJIIOYaNIa B ce0sl: 3eMITIO, €€
HeJlpa, BOJbI, JIeCa U OCHOBHOM MKUIUIIHBIN (QOHI.

Kak ormeuan WM.A. ITIoKpOBCKHU, «pa3nuyue MEXKIYy ABUKUMOCTIMU U
JIBIDKUMOCTSIMA MMEET B PUMCKOM MpaBe CaMO€ MHUHHUMAJIbHOE 3HaueHUE (pa3HbIe
CPOKHM TPUOOPETATEIHLHON JaBHOCTH M HEKOTOPBIE JPYTHe); KaK COoAepKaHue IMpaBa

COOCTBEHHOCTH, TaK U (POPMBI BEITHOTO 000POTa OMPEICISIIOTCS B HEM JUISl OJHHUX
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KaTeropui Bellel COBEPIIEHHO OAMHAKOBO: OTPOMHOE UMEHHE MOXKET MEPEUTH U3 PYK
B PYKH Takxke 6echopmMaabHO, KaK U caMasi HE3HaUUTeNIbHas Oe3/1eTyIIKa.

B Hacrosiee ke BpeMs HEIBHKMMOCTh MMEET 0CO00 BaXKHOE 3HAUCHHE JIJIS
MMYIIECTBEHHOTO 000pOTa, OMOCPEAYIoIIasi CTAaTHUKYy BEIIHBIX OTHOIICHUN B
rpaXJaHCKOM TMpaBe. B Toxke BpeMsa TIpakIaHCKOM 3aKoHOJaTelbcTBe P® 1o
OOJIBITIOMY CUETY TOJBKO MEPEUUCTSIOTCS 00BEKTHI U MPU3HAKH, COTIIACHO KOTOPHIM
9TH 00BEKTHI OTHOCATCI K HEABMKMMOCTH. Kak BHIHO, MMEHHO CBS3b C 3€MEJIbHBIM
Y4aCTKOM SIBJISIETCS OCHOBHBIM KpUTEpHEM KiacCU(UKAIIMK BEIed Ha JTBHXUMBIC U
HEJBHKUMBIC.

C 2015 r. 3eMenbHBIA Y4acTOK OIpeJeiieH B 3aKOHOJATEIbCTBE OOBEKTOM
BEIIIHOTO MIPaBa, YTO JAEMOHCTPUPYET IOPUANUECKOE MMPU3HAHUE YKa3aHHOTO O0BEKTA,
1 BO-BTOPBIX, KaK Belllb, 00JIajiatoniasi Npu3HakaMyd KaK HEJBMKHUMOTO MMYIIECTBA,
TaKk W UHAUBUAYAIbHO-ONpeaeaeHHoro. CylecTByeT MHEHME O TOM, 4TO K
HEJIBIDKUMOMY HMMYIIIECTBY HEOOXOJUMO OTHOCHUTH TOJIBKO 3€MJII0 M OPTraHUYECKH,
IIPOYHO CBSI3aHHBIC C HEH 00BEKThI, KOTOPBIC MHANBUIYATU3UPYIOTCS HA MECTHOCTH U
TEPSIOT CBOE€ HA3HAYCHUE M HWHAUBUAYAJIbHBIE XapaKTEPUCTUKHU 110 MPUYUHE
OT/ACJICHUS UX OT 3EMJIH.

B kayecTBe HEOTHEMIIEMOW COCTABHOM (IBUKUMOI ) YACTH 3€MEJIBHOTO y4acTKa
MOTYT BBICTYNAaTh: MOJIs, KOTOPbIE UMEIOT MOKPBITHS (Hampumep, GyTOOIbHOE T0JIE),
OTPaXKJEHUE y4acTKa, MEJIMOPATUBHBIE CUCTEMBI U T.N. Cpeau HEKOTOPBIX aBTOPOB
OBITYeT MHEHHE, YTO PYKOTBOPHBIM MPU3HAKOM SIBJIICTCS HAJIMYME HA YYACTKE 3eMIIH
00BEKTOB HEABMKUMOCTH, MO3BOJISIONIUX PACCMATPUBATh €r0 B KAYECTBE CJIOKHOU
WJIM COCTABHOM HEIBMKUMOM Belu. TO €CTh, OOHHU U T€ K€ O0BEKTHI, HAXOISAIIUECS
Ha 3EMEJIBHOM YYacTKe, MOTyT JMOO OTHOCHUTBCS WM HE OTHOCHUTHCI K
HEJBHKUMOCTH.

OTtnenbHOE BHUMAHUE CTOUT 00PAaTUTh HA UCKYCCTBEHHBIN 36MENbHBIN YYACTOK,
00J1alaroIUil ABOMHOMN IPUPOJION: aHTPOTIOTCHHBIM O0BEKT, KOTOPBIN HAJIeJIEH MOCe
BBOJIa €0 B AKCILTyaTallUI0 CBOMCTBAMU 3€MEIILHOTO yyacTka. IMEHHO Hepa3pbhIBHAs
CBSI3b C 3¢MHOM MOBEPXHOCTHIO MO3BOJIET pACCMAaTPUBATh €0 KaK O HEJBUYKUMOCTH -

3CMCJIbHOM Y4YaCTKE.
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['pamocTpouTenbHOE 3aKOHOIATENIBCTBO MO/ HEIBU)KUMOCTBIO IOHUMAET TaKUE
PYKOTBOpPHBIE OOBEKTHI, KaK «OOBEKTHI KalUTAIbHOTO CTPOUTEIBCTBA», T.€. 3/IaHMUS,
CTPOCHHUS, COOPY>KEHUSI U OOBEKTHI, CTPOUTEIBCTBO KOTOPHIX €IIe HE 3aBEpIIeHO (TI.
10 ct. 1 'K P®), 0oTHOCUTENBHO KOTOPHIX HEKOTOPBIE AaBTOPHI TOBOPSIT, UTO OHU TOXKE
HAJIEJIEHBI PA3JIMYHBIM IPABOBBIM PEKUMOM.

B ropuamdeckoil auTepatype BOMPOC O MOMEHTE KBadU(UKAIMKM BEIIA Kak
HEJIBIOKUMOM sIBIISIETCSl CHIOpHBIM. IlepBasi Touka 3peHHsi OocCHOBaHa Ha ToM. YTo
MOMEHTOM BO3HUKHOBEHUS HEJBUKUMOCTH ABJISIETCS UMEHHOMOMEHT
rocynapctBeHHoil peructpanuu (K.M. Cxnosckuii, O.M. Ko3zsips, B.1. Cenuuines,
N.J. Ky3sMuHa u 11p.), BTopas Touka 3peHus, noaaepxkubaemas b.M. I'onraino, uto
HEJIBIDKMMOCThH BO3HUKAET KaK TaKOBasi BHE CBSI3U C TOCYIAPCTBEHHON PETUCTPALIUH.

Cornamascek ¢ MOCICAHUM CYXKJICHHEM, HEOOXOIMMO OOpaTUTh BHUMaHUE Ha
conepxkanue 4.1 m.1 ct.130 'K PO®. [locneanssi onpenensieT 00BEKThI, KOTOPHIC
OTHOCSTCA K HEJIBIXKMMOMY MMYIIECTBY HE YIOMHHAasT O TOCYIapCTBEHHOM
peructpauuud ImpaBa. bonee TOro, 3aKOHOJATelb B PAAE CIy4yacB MPU3HAET
HEJBMKUMBIM  UMYIIECTBO, IMpPaBO COOCTBEHHOCTH Ha KOTOpPOE €Ile He
3apeructpupoBano (ct.219, 222 I'K P®). CnpaBeasimBo 3aMeTua 1O 3TOMY MOBOAY
Bb.M. Tonrano: «O4eBHIHO, 4YTO MOXKHO PETHCTPUPOBATH IIpaBa Ha YyXKe
CYILLECTBYIOIIME OOBEKTHI, €CIIU, TOMYCTUM, >KHJION IOM pealbHO HE CYIIECTBYET, TO
HEBO3MOXHO ¥ BOBHMKHOBEHHE MIPaB COOCTBEHHOCTU HA HETO»

BriBog.

MoxHo chopMyaupoBaTh MOHITHE 3EMEJIBHOIO YydYacTKa Kak oOOBeKTa
HEJBU’)KMMOCTH - 3TO YaCTh 36MHOM MOBEPXHOCTH, C OMPEICIICHHBIMHA MMPUPOJIHBIMH,
AHTPONOT€HHBIMH XapaKTepUCTUKAMHU B YCTaHOBJIEHHBIX rpaHuIlax,
MECTOIOJI0KEHUH, U 00J1aar0111asi HOPMATUBHO YCTAHOBJICHHBIM ITPABOBBIM PEXKMMOM
UCXOJSl W3 KATeropuu 3eMelb. B COBPEMEHHOM POCCHIICKOM 3aKOHOJIaTENIbCTBE
OTCYTCTBYET JIETAIBHOE OIPEACICHUE TEPMHHA «IIEPEXOJ MpaBa», YTO CO3MAET
CIOKHOCTH TpPU OMNpPEACICHUM MOMEHTAa MpPEKpalleHus IpaBa Ha HEIBUKUMOE

HUMYHICCTBO Y OTUYXKAATCIIAAI 1 BOBHUKHOBCHUS €TI0 Y an/I06peTaTeJ1>1, nepexoa MOKHO
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pacimrdpoBaTh Kak nepeMenieHre 4ero-1ioo, B TOM YUCIIE€ U UMYIIECTBA, PaB U T.1I.
OT OJIHOTO JIMLIA K JIpyromy. 28

Heunz6e:xHO BO3HMKAeT BONPOC O TOM, UYTO HMEHHO IepefaeTrcs Ipu
OTUY>K/ICHMH UMYILIECTBA - CaMa BEILlb WJIM KOMILJIEKC IIPaB HA Hee (XOPOIIO U3BECTHAS
TEOPETUKO-TIPAaBOBasi AUCKYCCHS O IMpPEeIMETe U OOBEKTE IPABOOTHOIIECHU).
O4eBMOHO, YTO BElb W IIpaBa Ha HEe HE MOryT OBbITh aHTarOHUCTUYECKU
IIPOTUBOITOCTABIICHBI JPYT JIPYTY, CIHIIKOM CEPHE3HO OHU B3aMMOCBSA3aHBlI KaK B
BEIIHO-TIPAaBOBOM, TaK U B 00s13aTEILCTBEHHO-TIPABOBOM cMbIciie. Henb3s oTpunats u
TOT MPOCTOM (akT, UTO COJAEp>KaHUE ITHUX MPaB, a HHOTJA U caMa BO3MOXHOCTh UX
CYLIECTBOBAHMSI 3aBUCAT OT XapaKTEPUCTUK MUMYLIECTBA, B TOM UHUCIE (PU3NUYECKUX,
ocsizaeMbIX MNpu3HakoB. Crneuuduka mnpaBOBOM pErIAMEHTALMH HEJIBHKUMOIO
MMYLIECTBA, BBIIEISIEMOTO CPEAN APYTUX KaTETOPHUM BELIEH, - IPKAM TOMY IIPUMED.

[locnenHre TOABI MPUHECHM KOHIENTYalbHbIE HW3MEHEHUS B CUCTEMY
perucTpalury npas Ha HEJIBMKUMOE UMYILIECTBO U CIEIOK C HUM. BaXKHBIM MOMEHTOM
ABJISIETCS. OTMEHA TOCYJAapCTBEHHOM pPETHUCTpaluuy JOTOBOPOB KYIUIM-IIPOJAXU U
apeH/IbI.

Takum obpazom, ¢ 01.03.2013 roga AOroBOpHI KYIUIU-TPOJAXKU CUUTAIOTCS
3aKIIOYEHHBIMM C MOMEHTa WX MOANMCAaHUSA. ['OCylmapCTBEHHON perucTpanuu
MO/JIEKUT TOJBKO MEPEXO]] MPaBa COOCTBEHHOCTH HA HEABU)KHUMOCTb.

Kak cnenyet u3 tekcra 'K PO (cT. 550), noroBop npoaaxv HeABUKUMOCTH HE
HY’KJA€TCs B HOTapUaJIbHOM YJIOCTOBEpeHUHU. ECiM 0JlHa M3 CTOPOH YKIIOHSETCS OT
COBEPILEHHUS JACUCTBUI, KOTOPbIE HEOOXOAUMBI JJI TOCYIapCTBEHHOM pEerucTpaluuu
nepexoja mpaBa COOCTBEHHOCTH Ha HEABM)KMMOE MMYIIECTBO, TO B TaKOM CIIydae
OTCYTCTBHE JAHHOW PETUCTpALMU HE PACCMATPUBAETCS B KAYECTBE HENPEO0JIUMOIO
MPEMATCTBUA. JTO JTOKA3BIBAET MOJIOKEHNE, KOTOPOE JIOMYCKAET PEHIEHUE BOIIPOCA O
rocy/1apCTBEHHON PETUCTpallMy Mepexo/ia npaBa COOCTBEHHOCTH Ha HEJIBUYKUMOCTD B
cynebHom nopske (m. 3 cr. 551).

Heo0xoaumMo OTMETUTH, UTO B HACTOsIIIEE BpeMsl [l MOAAauu JOKYMEHTOB Ha
rOCy/IapCTBEHHYIO PETHUCTPALUI0 CcOOp TOKYMEHTOB HEO0O0S3aTelbHO MPOU3BOAUTH

HETIOCPCACTBECHHO 3aWMHTCPCCOBAHHBIMU JIMOAMH CaMOCTOATCIBbHO, B HACTOALICC
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Bpemsi, Omarojgapsi MeEXBEIOMCTBEHHOMY HH()OPMAIIMOHHOMY B3aWMOJEHCTBUIO
OONBIIOE  KOJUYECTBO  JIOKYMEHTOB  3allpalllMBalOTCs  HEMOCPEACTBEHHO
crennancramu Pocpeectpa.

Ha cerogHsmHuil 1eHb rOCy1apCTBEHHBIE PETHCTPATOPbl MOTYT 3alPOCUTH B
OpraHax BJIACTU U MYHHUIIUIATUTETAX:

- paspelieHHe Ha CTPOUTEIbCTBO, pa3pelleHHEe Ha BBOJ O0O0bEKTa B
AKCIUTyaTaluIo, JOKYMEHTBI, YCTaHaBIMBAIOUIUE apec 00bEKTa;

- BBIIIMCKYU U3 JIOMOBOM KHUTH; - JOKYMEHTHI, Pa3peLIAONINE MEPEINIAHUPOBKY
KWIBIX TIOMEILEHNU, WM MEPEBOJ )KHJIOTO TOMEIIECHHS B HEXKHIIOE;

- BBIIMCKM W3 peecTpa IOPUAMYECKUX JHUI W  HUHAUBUIYAIbHBIX
MIPEAIPUHUMATEIIEH;

- BBIIIUCKHU U3 PEECTPOB rOCYAAPCTBEHHOTO U MYHULIMIIAJILHOTO UMYILIECTBA;

- UHBIE JOKYMEHTHI, BBIJAHHBIE OpraHaMH T'OCYAApCTBEHHOW BJIACTH WIIH
OpraHaMy MECTHOTO CaMOYIIPABJIE€HUS W HE OTHOCAIIUECH K JIOKYMEHTaM JUYHOIO
XpaHEHHS.

C 15 wurona 2016 roma rocygapCTBEHHasi PErucTpanus BO3HUKHOBEHHS M
nepexoja MpaB Ha HEABMKMMOCTb YAOCTOBEPSETCS TOJbKO BBIMMCKOM M3 EnuHOrO
rocyaapctBeHHoro peectpa HeasmwkuMocT (EI'PH). Takas seimucka u3 ET'PH moxer
OBITh BbIJIaHa KaK B OyMa)KHOMH, TaK B 3JIEKTPOHHOU (hOpMeE, U COAEPKUT BCE CBEICHUS
KaJlaCTPOBOr0 y4eTa OObEKTa HEABM)KMMOCTH M CBEIEHHUS O €€ MPBOOOJIafaTeNH,
CBeZIeHHsI 00 OrpaHUUYEHUSIX U 0OpeMeHeHusX. [Ipu 3ToM coriacHo 3aKOHOIATEIbCTBY
TOJIBKO 3allMCh O TOCYHApCTBEHHOW peructpanuu npasa B EI'PH saBusercs
€MHCTBEHHBIM JI0Ka3aTEIbCTBOM CYLIECTBOBAHHUS 3apETMCTPUPOBAHHOIO MIPaBa.

Crout Takke 3ameTuTh, uyTo Bpimucka wu3 EI'PII mpencraBnsier coOoi
MPaBOMNOTBEPKAAIOIINI JTOKYMEHT, KOTOPBIH HE NOpPOXKAAET HHUKAKUX INpaB Y
BJIQ/IETIBIIA, U €T0 HEJb3s OCMOPUTH B cyneoHoM nopsiake. 110 3toit npuunHe B cyne B
JAHHOM CJIy4ae MOXXET HEeoO0XOJMMO ochapuBaTh HMMEHHO CaMO IIpaBO, a He
KOHKPETHYIO 3allUChb O PETUCTPAUUU WU CBHUAETEIBCTBO, YTO HAXOJIUT CBOE

MOATBEPKJEHUE KaK B 3aKOHE, TaK U B CYJICOHON MTPaKTHKE.
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Takum 00pa3oMm, CTOJIb HEOJHO3HAYHO TOJKYEMBIH MPAKTUKON TEpMUH
«Tepexo]i MpaBa» NPENICTaBIACT COOOW MepeMelleHne MMYIIECTBa, MpaB U T.1. OT
OJIHOTO JIMIAa K APYroMy, MMEIOIIEE OJHO3HAYHBIM, YETKO HAIPABIICHHBIM BEKTOP
JIBIKEHUS, TO €CTh ONpelIeNeHHYI0 Meinb. CBs3aHHBIA C HUM BONPOC O
IPEUMYIIECTBEHHON 3alllUTe MpaB TOW WM MHOW CTOPOHBI B 0053aTENIbCTBE MOXKET
OBITh paspelieH TOJBKO NyTeM pa3syMHOTO KOMIIPOMHCCA IIPU YCIOBUHU, YTO
roCyIapCTBO BO3bMET Ha ce0s OTBETCTBEHHOCTH 32 3aKOHHOCTH 00513aTENIbCTB.

[TomaBnsitoniee  OONMBIIMHCTBO TMPOOJIEM, KakK MpaBUiIO, BO3HUKAET H3-3a
HEMPAaBWJILHOTO  TOJKOBAaHUS  OQHUIHMATBHOM  JepUHHULIMKM  TOCYyAapCTBEHHOU
pErUCTpaluu MPaB U HE BIIOJHE KOHKPETHBIM MIPEACTABICHHUEM TPUMEHHTEIIEH MpaBa
O CYTH pPacCMaTpUBacMOI0 IIPABOBOTO HMHCTUTYTA. YKA3aHHOE BBIPAXKACTCS B
HENIPaBWIBHOM OIPEACIICHUM IMpPEeIMETa MCKAa B CHUTYallUsAX C OCIIApUBAaHUEM
3apETrUCTPUPOBAHHBIX IIPaB, 4YTO B KOHEYHOM CUYETE€ IIPOBOLUPYET HEBEPHYIO
KBAIM(UKALMIO MPAaBOOTHOUIEHWI B BHUAE CHOPOB, KacaloIUXCs MPU3HAHUA
HEJCHCTBUTEIbHBIMA HEHOPMATUBHBIX aKTOB TOCYAAPCTBEHHBIX OPraHoB. I1o cMbIcy
n.3 cr. 1 3akoHa O perucrpauuy HEIABW)KMMOCTH CaMa 3aIluch O T'OCYAapCTBEHHOU
pPErucCTpanyy HE OCIIAPUBAETCS, & OCIIAPUBAETCS TOJIBKO 3apETUCTPUPOBAHHOE ITPABO.

JlaHHas MO3UILMS, KOTOPAsl CIOKUJIACh B IPABONPUMEHHUTEIBHOM MIPAKTHKE, HA
CErOJHALIHUMN JIEHb MOATBEPKJECHA U MPABOBBIMA HOPMaMH, COAEPKAIIUMUCS B CT.
8.1 IK P®, 3akpemnsroomeM  BO3MOXKHOCTb  OCIApUBAHUS  MMEHHO
3apEruCTPUPOBAHHOIO NPABA.

Hccnenoanre NpaBONPUMEHUTENBHOM ITPAKTUKHA TOKA3bIBAET, YTO JIMIA,
KOTOpPBIE CUMTAKOT, YTO HX MpaBa HAPYLIEHbl BCIEICTBUE TOCYAAPCTBEHHON
perucrpanuu, oOpamasch B CyA, aO0COMIOTHO TO-pa3sHOMY (OPMYIHPYIOT CBOHU
TpeOOBAHMUS:

- IPU3HAHNUE HEACHUCTBUTEIIBHOM TOCYIAPCTBEHHOM PErUCTPALK ITPaBa;

- IPU3HAHUE HE3aKOHHBIM JIEMCTBHS MO T'OCYIApCTBEHHOM PETUCTPALIMH NIPABa;

- IpU3HAaHUE HeaenucTBUTEIbHOU 3anmucu B EI'PH.

[lenbpio paccMOTPEHHBIX OOpaIlEHUH, KakK MpaBUIIO, BBICTYNAET MNPU3HAHUE

CyIOM OTCYTCTBHSI FOPUAMYECKOM CHJBI 33 aKTOM TOCYIAPCTBEHHOW PETHCTPALIMHU
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npaBa. Hampumep, apOuTpakHblii cyad 1O TMpaBWiaM aJAMHHHUCTPATHUBHOTO
CyZIONPOU3BOACTBA  pPacCMOTpPENl  CHOp O  TPU3HAHUM  HEACHCTBUTEIBHOU
rocyJapCTBEHHOM pErucTpaludd ImpaBa COOCTBEHHOCTH. Mexay TeMm, cama
(GopMyTUpOBKa MOHATHS TOCYAAPCTBEHHOM PETUCTPAllMM TMpaBa Ha HEIBUKUMOE
UMYIIECTBO MPEAIOIAraeT BO3MOKHOCTh OCITAPUBAHUS TOJIBKO CAMOIO MpPaBa.

Kpome TOoro, Hu axrt rocymapcrBeHHOM perucrtpauuu npasa B EI'PH, Hu
CBUICTENLCTBO O TIpaBe COOCTBEHHOCTH IO CBOEH CyTH HE ABISAIOTCA
UHAVUBUIYabHBIMU  (HEHOPMAaTUBHBIMU) TPABOBBIMU aKTaMH, KOTOpPbIE MOTYT
MOBJICYh BO3HMKHOBEHHE TPaXKJAHCKUX TpaB W oOs3aHHOcTed. CrenoBaTenbHO,
ccbuika cyaa Ha ¢T.198 I'TIK P® no cBoeili cyTu ABJs€TCS HEIPAaBOMEPHOIA.

BwmecTe ¢ TeM, CBHIETEIBCTBO O PETUCTPALIUU [TpaBa MPEJACTABISAET COO0M MPaBoO
MOATBEPKIAIOIINN TOKYMEHT, KOTOPBII HE MOPOKAAET KAKMX-TMOO MpaB y BIaJeblia,
U HE MOXET OBbIThb OCIOpEH B cylae. B cBsizu ¢ 3TuM, B CyneOHOM MOpSIKE B
paccMaTpUBaEMOM CUTYyallMd MOXHO OCIIOPUTH TOJIBKO MCKIIFOUUTEIBHO CaMo IPaBo,
a HE 3aIMCh O PErMCTPALU UM CBUAETEIBCTBO, OATBEPKICHUEM YETO CIIYXKUT HE
TOJIKO 3aKOH, HO U cyicOHasi MPaKTHKa.

Ha cmeny pneictByromemy ®enepanbHOMy 3akoHY «O TroCynapCTBEHHON
pEerucTpanuy npaB Ha HEABUKUMOE UMYIIECTBO U cAenok ¢ HUM» (O3 ot 21.07.1997r.
Ne122-®3) u ®enepanibHOMy 3aKk0HY «O rocyJapCTBEHHOM Ka/1aCTPE HEBUKUMOCTI
(@3 01 27.07.2007r. No221-D3) npuriien HoBbIN Denepanbublit 3akoH oT 13.07.2015r.
No218-®3 «O rocyaapCTBEHHOW PErUCTPAIIUU HEBHKUMOCTH.

B nelicTByromuii 3aK0H OBIJIO BHECEHO PsiJl MOMPABOK, OCHOBHBIE BCTYNHIU B
cuny ¢ 01.01.2017 roaa, 3a HCKIFOUEHHUEM HEKOTOPBIX MOJOKEHUH.

Kakue ObliM IpUBHECEHBI H3MEHEHMUSL:

1. Ilpousouuio oObeAMHEHHE ABYX peecTpoB (rOCYAapCTBEHHOrO KajaacTpa
HEJBIYKUMOCTH Y €JMHOT'O PEECTPA IPAB HA HEABMIKMMOE UMYILIECTBO U CIETIOK C HUM)
B EnuHBIN peecTp HEABMKUMOCTH, K KOTOPBIM TAaKXKe BOLIJINA CBEICHUSA O TPAHULIAX.
[To obmemMy mpaBuiTy, TaHHBIA PEECTp BEACTCS B JIEKTPOHHOM Buje. VckirodeHue

CACJAHO JJIA JOKYMCHTOB B CJIy4aC OTCYTCTBUA OPUTMHAJIOB IMOCJICAHNUX B PA3JIMYHBIX
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opraHax BJIACTH W apxXuBaX. Takke ompeneieHa HEOOXOIUMOCTh OJHOBPEMEHHOTO
ydeTa npaB Ha HEJIBU>)KUMOCTh U B KaJaCTPE U €ro TOCPETUCTPALIHSL.

2. PacmmpeH nepedyeHb MOAJEKAIINX PErUCTPALlUd 0ObEKTOB HEABUKUMOCTH
MyTeM BHECCHHsI B HET0 OOBEKTOB HE3aBEPIIECHHOTO CTPOUTEILCTBA WM CIUHBIX
HEJB)KMMBIX KOMIUIEKCOB. B TOXeE BpeMsi ydyacTKHM HEIp, MpaBa Ha KOTOPBIE HE
MOJIJIEKAIIA YUYETY B KAJIaCTPE HEABUKUMOCTH UCKITIOUEHBI U3 MEPEUHIO

3. OTCyTCTBYET IPUBSA3KA PETUCTPAIIAHU MTPAB HA OOBEKT HEIBIXKUMOCTH K MECTY
HAXOXKIEHUSI TAaHHOTO 00BEKTa, TaK KaK 3asBJIEHUE MOXKHO MOJAaTh B JIIOOOM pEruoHe
yepe3 MOII nnm Pocpeectp.

4. VYMeHbIIEHBl 3HAYUTEIBHO CPOKH TOCYNAapCTBEHHOM peructpauuu. [lo
o011eMy IpaBUILy OH COCTaBJISIET — 7 THEH, €ClIU e HEOOXOANM €IIe U KaJacCTPOBBIN
Y4YET, TO CpOK npojsieBaercs 10 10 qHeil, oObIuHbII KaJacTpoBbld yuer - 5 nuei. [Ipu
ATOM €CJIM JIOKYMEHTBI MEpEeJaHbl JIMYHO HOTapuycoM, To 3 naHs, a eciau ¢ LI
HOTApUyCa B AJIEKTPOHHOM BHUJE, TO OJIMH JECHbD.

5. FOpunnueckue nuia MOTyT HE IPEAOCTABIATh YUPEAUTEIbHbBIE TOKYMEHTHI,
HO MMEIOT Ha 3TO MpaBo. B cilyyae He mpeaoCTaBIICHUS TOKYMEHTHI 3allpallliBacT
Poccpeectp.

6. Jlns ropuaAMYecKHX JIMI] OTMEHEHAa OO0S3aHHOCTh  MPEACTABISTH
YUpEIUTENIbHbIE JOKYMEHTHl OpraHu3aiuu (UX KOMWHU) TMpU NPOBEACHUU
rocpeructpauuu mnpas. Pocpeectp 00s13aH OyJeT nenaTh 3ampoc CaMOCTOSTENBHO,
OJIHAKO 3TO HE JIMIIAET MpaBa OpraHU3alMu MOPEICTaBUTh 3TH JIOKYMEHTBI IO
COOCTBEHHOW MHUIIMATUBE.

7. HOBbIM 3aKOHOM YCTaHOBJIEH E€IWHCTBEHHBIM Ciydyail OTKa3a B IIpUEME
JOKYMEHTOB - €CJIM HE YCTAaHOBJIEHA JIMYHOCTD 3asIBUTEIIS, KOTOPBIMA HEITOCPEICTBEHHO
oOpaiaercs ¢ JIOKyMEHTaMHU.

8. Ecnm mnpaBo BO3HMKAeT B CWJIy 3aKOHA, TO JIOJDKHO J€HCTBOBATH
MEXBEJJOMCTBEHHOE B3aUMO/JIEHCTBUE, T.€. oOpalnieHre B PocpecTp HenmocpeacTBEHHO
mpaBooOamarens He o0s3aTenbHo. [locie BHecenus nsmenenuii B EI'PH, Pocpeectp

00s13aH YBEIOMUTD MTOCJICTHETO.
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9. [IlpoBeneHune TroCylIapCTBEHHOM peructpauuu (KajaacTpOBBIM  y4eT)
MOATBEPKAAETCA COOTBETCTByIomIEe BbiMcko w3 EI'PH CsuumerensctBo o
rOCyJIapCTBEHHOM PETHCTPAIMU MpPaB TENEpb HE BbIAAETCA. ECIM OCyIIeCTBISIETCS
rocperucTpanusi CcAeNKd (I0roBopa), TO Ha CaMOM JOKYMEHTE OCYIIECTBISAETCS
pErucTpalMoOHHas 3aluCh.

10. TouHo oO0OO03Ha4YeHBI clly4an OTBETCTBEHHOCTH Pocpectpa (B ciydau
HE3aKOHHOT'0 OTKa3a, WK HEOOOCHOBAaHHOTO OTKa3a B MPEJOCTABICHUU BBITUCKHU U
T.1). [lpu 3TOM, ecnu HapyiieHue ObLJIO JOIMYIIEHO MO BUHE WHOTO OpraHa WM,
HanpuMep, KaacTpOBOro HHKEHepa, PocpeecTp CMOXKET NPeAbSIBUTh UM PETPECCHBIE
TpeOOBaHUS.

Takum 00pa3om, HbIHE ACHCTBYIOIIMM 3aKOHOM MPOIEAypa rocy1apCTBEHHOM
pErucTpalid HEJIBIXKMMOTO HMMYIIECTBA 3HA4YUTENbHO yrpomieHa. Cama ke
rocyJapCTBEHHasi PETUCTpaIusi BIMAET Ha CTaOWJIBHOCTh TOBAPHO-PHIHOYHBIX
OTHOIIIEHUI B cdepe 000poTa HEABMKUMOTO HMYIIECTBA U SIBISETCS TapaHTOM

CO6J'IIOI[€HHH IIpaB U 3aKOHHBIX HHTCPCCOB €C HpaBoo6J1az[aTeﬂeﬁ.
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