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3JIOYIIOTPEBJIEHUE ITPABOM B APBUTPA’KHOM INTPOLECCE

Aunomayun: B oawnnoii cmamwve paccmampusaemcsi 310ynompeonerue
npoyeccyanpHuIMUu npasamu 8 apoumpadichom npoyecce. B cmamwve Oaemcs
onpedenenue  NOHAMUSL  «310ynompeoOneHue  npagomy,  0aémcs  Kpamkast
Xapaxkmepucmuxka Haubojiee pacnpocmpaneHHvlXx Cnocooos 3zioynompeoieHus, da
makKa#ce U ux 6auAHue Ha ap6umpa9f0H0-npoueccyaﬂbele npasoonHoutLeHu-l.

Knioueevie cnoea. 3noynompebnenue npasom, apOUmMpaj;cHulli npoyecc,
ApoumpasicHulii npoyeccyaibHvili KOOeKc, 8IUsHUE.

Resume: This article discusses the abuse of procedural rights in the arbitration
process. The article defines the concept of “abuse of law”, gives a brief description of
the most common methods of abuse, as well as their impact on the arbitration
procedure.

Keywords: abuse of law, arbitration process, Arbitration Procedure Code,

influence.

B apOutpaxkHoM mporiecce mpoiieccyalibHbIMU ITpaBaMu 00JIaJat0T JIUIIIb JIUIIA,
y4JacTBywIue B Jeie. Poccuiickoe 3aKOHOIATENbCTBO 3aKPEIUIACT NPUHLHNI
PaBHOIPABHUSI CTOPOH M COCTsA3aTenbHOCTH (cTaTth 8, 9 ApOUTpakHOTO
nporeccyainbHoro kojaekca Poccutickoit ®enepanuu (nanee — AIIK P®)), na nwi,
YYaCTBYIOIIHUX B JIeJie, BO3JIOXKEHA 0053aHHOCTH 100POCOBECTHO MOJIb30BATHCS BCEMU
NPUHAUICKAIIMMA UM MPOLECCyalbHbIMU MpaBamMu (dacTh 2 ctathk 41 AIIK P®)

[1]. K coxanenuro, mocieaHee mpaBuiio (005S3aHHOCTH) HE BCeraa COOJIIOIAeTCs
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YYaCTHUKAMU apOUTPaXHOTO CyIOompon3BojacTBa. Kak cieicTBue, Takue CHUTyaluu
BJIEKYT 3a COOOH MpeayCMOTpPEHHbIe apOUTPaXHBIM  3aKOHOAATEIbCTBOM
HEeOJIaronpusTHBIE TIOCIECTBUS.

3aKOHOJIATEIbHO 3aKPEIUICHHOIO ONPEEICHUS MOHATHS 3J10YyHOTPEOICHHUS
npaBoM He cymiectByer. CreaoBaTellbHO, HEOOXOAMMO OOpaTUThCS K Hayke
apOUTPaXKHOTO TPOIECCYATHHOTO TIpaBa M MOCMOTPETH, YTO K€ TMOHUMAIOT YUYCHBIC
nox >TuM TepMuHOM. Hambonee oOiiee MeXOTpacieBOe OIMpeAesiCHUE IMPaBOM
npennaraet A.A. MaJlMHOBCKUHM, KOTOPBIA CUMTAET, 4YTO 3TO Takas ¢opma
OCYIIECTBJICHUS MPaBa B MPOTUBOPEUUH C €r0 HA3HAYEHUEM, MMOCPEICTBOM KOTOPOU
CyOBEKT MPUUYMHSETE BPE IPYTUM ydacTHUKaM o01iecTBeHHbIX oTHoeHu# [2]. K.b.
SpollIeHKO YKa3bIBa€T, YTO MO 3JI0YMOTPEOJICHMEM MPaBOM CJIEAyeT MOHUMATh
OCYILIECTBJICHUE TPaKIaHAMU U IOPUANYECKUMH JIMIIAMU CBOMX MPAB C TPUIMHEHUEM
OpsMO WJIM KOCBEHHO Bpeaa JpyruMm jnuuaMm [3]. OCHOBHbBIM MOMEHTOM B
3JI0ynOTPeOJICHUH ITPABOM JaHHBIN aBTOp CYMTAET MPUUUHEHUE Bpeaa APYTUM JIUIAM.
I'pynna yuensix, Takux kak A.B. Bonkosa, B.I1. I'pubanos, B.1. EmenssinoB u np.,
CUHMTAET, YTO 3J0YyNOTpeOJeHUE MpaBOM SBJSETCS MpaBoHapylieHueM. O0o01as
BBIIIEU3JIOKEHHBIE ONIPEICIICHUS, MHOW Npe/IaraeTcs cieayolee: 3J0ynoTpeoieHue
IpaBOM — HCHOJIb30BaHUE TMPUHAMIEKAINIUX JIMIy, YYacTBYIOLIEMY B Jelie,
MIPOLECCYAIBHBIX MPAB C HEAO3BOJMUTENBHON LEIBIO, B PE3YJIBTATE YETO HAHOCUTCS
yuiep0 JOpyruMm JuiaM. 3J0ynoTpeOsieHHe MpaBOM BHEIIHE MPOSIBISETCS B
COBEPIIICHUU MPABOMEPHBIX JCUCTBUHN, OJJHAKO HA CAaMOM JIeJie TIPEICTaBIIAET COOOM
HeJI0OPOCOBECTHOE MOBEACHUE YHYACTHUKOB IpoLiecca.

Ha mnpaktuke umerorcs mpoOJeMbl, CBA3aHHBIE C MPUMEHEHHEM HOPM O
37I0YMOTPEOICHNN MPABOM, TTOCKOJIBKY OTCYTCTBYET 3aKOHOJIATEIhHO 3aKpPEIJIEHHOE
OTIPENICJICHUE TIOHATUS 3JIOYNOTPEOJICHUsI TMPOIECCyalbHBIMU MpaBaMU, a TaKXKe
HEJIOCTATOYHOE MCTOJKOBAHBI OOCTOSITENIbCTBA, KOTOPBIE CBHUJAECTEIBCTBYIOT O
3JI0ynOTpeOJIGHUM TpaBaMHu, YTO MOXET MOBJEYh 3a COOOM CynecOHBbIE OUIMOKH B
KBATH(UKAIMK IEHCTBUIA YIaCTHUKOB apOUTPaKHOTO TIpoliecca.

B cyne6GHOI mpakTHUKe BBIICINUIOCH HECKOJIBKO CIIOCOO0B 370yNmOTpeOICHUS

IpaBOM, BKJIIOYas: HECBOEBPEMEHHOE (HE3a0JaroBpeMEHHOE) IMpeCTaBIICHHUE
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JIOKYMEHTOB, 3asBJICHUE XOJIaTaiiCTB, 3asBJICHUN; MNPEICTABICHUE JTOKYMEHTOB C
HeJocTaTKaMu; He3abiiaroBpeMeHHas (MO37HssA) Mojadya BCTPEYHOIO MCKa JIUIIb C
HaAMEpPEHUEM 3aTsSHYTh paccMaTpuBaeMoe Jelio; 00KajJoBaHUE aKTOB CYJIOB, HE
MO/JIeXKAMX OO0XaJIOBAHHIO; HEsIBKA B CyJIeOHOE 3acelaHue; HENpeICTaBIICHUE
UCTpeOyeMBbIX 0Ka3aTEIbCTB JIUIIOM, YYAaCTBYIOUIUM B JI€Ji€; CChLIIKA HA HETMOIy4YeHUe
KOPPECHOHJEHIIMM 0 MMEIIIEMYCS B Marepuanax Jejia aJpecy; HEOJHOKpPATHOE
oOpallleHHe B CyJl MO aHAJOTUYHBIM OCHOBaHMSM. CTOMT CKa3zaTh O TOM, 4YTO
NPEACTABICHHBIA TEPEYEHb HE SIBIIIETCS HMCYEPHBIBAIOIIMM. BO3MOKHBI M HMHBIE
CIIOCOOBI 3JI0YTOTPEOICHHSI POIIECCYATbHBIMU TTPaBaMHU.

PackpoeM conepkaHre HEKOTOPBIX CIIOCOOOB 3JI0YHNOTPEOJICHUSI IPaBOM,
KOTOpbI€ B OOJIbILIEH CTENEHU BCTPEUAIOTCA B CyneOHOM mpakTuke. Bo-mepBbix, 310
3J10ynoTpeOJieHHe MpaBOM Ha Mojady XojaTtailcTB. B cooTrBeTcTBHM cO cTarbeit 41
AIIK P® nuna, y4acTBYIOLIME B JI€lie, UMEIOT MPaBO 3asBISATh XOAATalCTBa, T. €.
oOpalatbcsi K CyJly ¢ Mpock0aMu O COBEPILICHUM OIPEIEICHHBIX MPOIECCyalbHbIX
nectBuii. B cuny wactu 1 crareum 159 AIIK P® xoparaiicTBa, 3asiBJICHHBIC B
CylleOHOM 3acelaHuU, Pa3pelialoTCs CYJO0M TMOCie 3aciHylIMBaHUS MHEHUN APYyTrux
JIUII, y4acTBYIOUIUX B jese. OJIHAKO IEUCTBUE, O COBEPILICHUH KOTOPOTO JUIIO MPOCUT
Cyll, MOXET IMPENsATCTBOBATh OBICTPOMY U TMPABWIBHOMY pa3pelieHuio Cropa.
Co3pmaerca  moOTeHIMaNbHAas  BO3MOXXHOCTb  JUIsl  3JIOYNOTPEOJIGHHS  3TUM
MPOIECCyaTbHBIM MTPAaBOM ITyTEM 3asIBJICHUSI OECKOHEUHBIX X01aTtaiicTB. Ha nmpakTuke
galie BCEro 3JI0ynoTpedlieHne MpaBOM Ha MOJady XOJaTaiCTB MPOSBISETCS B BHIIEC
MoJIa4M X0J1aTaiicTB 00 OTBOJIE CYyJIei, O MPUOCTAHOBJICHUH MPOU3BOCTBA MO ALY U
00 OTJIOKEHUH CYJIeOHOTO pa3OupaTenbCTRa.

Bo-BTOphIX, 3TO 37M0ynoTpebaeHue mpaBoM Ha IpeabsaBieHue ucka. [lox Hum
MMOHUMAETCSl TIPEABSIBICHUE MCKAa B CIIy4asX, KOrjJa OTCYTCTBYIOT MOBOJbI JJis €ro
npeabsienus [4]. [Ipumepom xapakTepu3yeMoro 3J10ynoTPEOICHUSI MOKET CITYKUTh
CUTyaIlus, PacIpOCTpaHEHHass B apOUTPaXHbIX CyAax HpPU PACCMOTPEHUU AT O
O0ankporctBe. Crates 8 denmepanmpHoro 3akoHa "O  HECOCTOATEIHLHOCTH
(6ankporctBe)" oT 27 centsaops 2002 r. N 127-®3 ycranaBnuBaeT IpaBo JOIKHUKA

Ha oOpalieHue B apOUTpaKHBIM CyJA C 3asBiIeHHEM O OaHKpoTcTBe [5]. 3audacrtyro
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JAHHOE TMpPaBO HCHOJIB3YETCS JIOHDKHUKOM i1 YMBIIUJIEHHOTO YKJIOHEHHUS OT
UCIIOJIHEHUSI CBOUX 00S3aTENBCTB MEPEl KPETUTOPOM.

Crnenyromeii pacpocTpaHeHHOM (HopMoii 310ynIoTpeOIeHuUs SBISIETCS HESIBKA B
cynebHoe 3acenanue. Hanbonee yacto 3moynorpedieHue B 3Tl (popme IpOrUCXOAUT
CO CTOpOHBI OTBeTYMKA. B cooTBeTcTBUM € yacThio 3 ctaThu 156 AIIK P® nipu HesiBKe
B Cy/e0HOE 3aceanne apOUTPaKHOTO CyJa UCTHA U (MJIM) OTBETYHKA, HAIJICKAIIUM
00pa3oM HM3BEIIEHHBIX O BPEMEHU M MECTe CyJAeOHOTO pa30upaTesbCcTBa, Cy I BIIpaBe
paccMOTpeTh Jelo B uX orcyTcTBue. Kpome Toro, B ciywae, eciu B cyneOHOe
3ace/IaHue HE ABUJIMCH JIMIA, YYACTBYIOIIME B JI€IE, a UX siBKa B cooTBeTCTBUHU ¢ AIIK
P® Obuta npuszHaHa 00s13aTEIBLHON apOUTPAKHBIM CYAOM, CYJ MOXKET HAJIOXKUTh Ha
YKa3aHHBIX JIUII CyACOHBIN mTpad B MOPSIAKE U B pa3Mepax, KOTOpbIe TPEAYyCMOTPEHbI
B mmaBe 11 AIIK P®. MoxHO cka3aTh, 4TO HaJOXeHHE cyaeOHoro mrpada u
paccMOTpEHUE Jiela B OTCYTCTBUM JIMI, YYacCTBYIOIIMX B JI€Jie, U3BELICHHBIX O
BpEMEHU U MeCT€ CyJIeOHOro pa30upaTeabCcTBa, B KAKOW-TO CTENEHH SIBJISIETCS
CaHKIIMEH 3a HESIBKY B CyZIcOHOE 3ace/laHue.

AIIK  P®  comepxuT  HECKOJIBKO  MOCHEACTBUN  3J0yHOTpeOIeHUs
npoleccyalbHbIMU MpaBaMu. Tak, B HEM IpeaycMaTpUBaeTcCs 0o0Iee MOJ0XKEHUE O
TOM, YTO 3JIOYNOTpeOIeHNEe MPOIEeCCyaATbHBIMU TTPaBaMU JIMIIAMH, YYACTBYIOIIUMHU B
nese, Bae4eT 3a co0ou Jyist aTux aull npeaycMmorpennbie AITK PO neOnaronpusitHeie
nocnencteus. Tak, yacteio 5 cratbu 159 AIIK npegycmorpen oTka3 apOUTpakHOTO
Cylla B YJIOBJICTBOPEHUHM 3asIBJICHUS WJIM XOJIaTaliCTBa B CIIy4ae, €CJIM OHU HE ObLIN
CBOEBPEMEHHO MO/IaHbI JTUIIOM, YUYACTBYIOIIUM B JI€JI€, BCICACTBUE 3JI0YTOTPEOICHUS
CBOUM TIPOIIECCYyaIbHBIM MTPABOM U SIBHO HAIIPaBJICHBI HA CPBIB CyI€OHOTO 3acelaHus,
3aTSTUBaHUE CYJIEOHOTO TMPOIECCa, BOCHIPEISITCTBOBAHUE PACCMOTPEHHUIO Jefia U
MPUHATHUIO 3aKOHHOTO M OOOCHOBAHHOTO CYJIEOHOTO aKTa, 3a UCKIIOYCHUEM Clydas,
€CJIM 3asBUTE]Ib HE HUMEJ BO3MOXHOCTH TMOAAaTh TaKO€ 3asdBJICHUE WU TaKoe
XO0JIaTaliCTBO paHee M0 OOBEKTUBHBIM TpuuyuMHaM. Ellle OJHUM MOCIEICTBHUEM,
npexycMoTpeHHbIM ATIK PD B crathe 111 siBnsieTcs oTHeceHne CyAeOHBIX PacXoa0B

Ha JIHno, 3HOYHOTpe6JI$IIOIlIee CBOUMHU IMPOLCCCYAIIbHBIMU ITPpABAMM. KpOMe TOro, C1Ic
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OJIHO mocnencTBre, kotopoe conepxkurcs B AIIK PO — 3to HanoxkeHue cygeOHOro
mrpada.

Takum o00pa3zoMm, 370ynoTpeOsieHHe IpaBOM B apOUTPaXHOM IIpoliecce
MPEACTABIISIET COO0M UCIIOIB30BaHUE MMPUHAIIEKAITUX JIUILY, YYaCTBYIOLIEMY B JIEJIE,
IpOLECCyaIbHBIX NPaB C HEIO3BOJUTENBHON LENbIO, B PE3YJIbTATE YEr0 HAHOCUTCS
ymep0 Ipyrum JuiaM. 3akoHOAaTeNnbcTBO Poccuiickoit Denepanuu mpeanoiaract
HEO0OXOANUMOCTD JI00pPOCOBECTHOTO OCYILECTBIIEHUS MaTepHalIbHBIX U
npoueccyaibHbIX pas. Cien0BaTeNnbHO, 3I0yIOTPEOICHUE IPABOM BIIEUET 32 COOOM

HAaCTYIUICHHUC OIPCACIICHHBIX He6J'IaFOHpI/I$ITHBIX IIpaBOBBIX HOCHGI[CTBHﬁ.
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