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IPABOBBIE IOCJIEJICTBUA HEJEMCTBUTEJIBbHOCTH CJAEJOK

Aunomayusa: 6 0anHol cmambe 0aemcs onpeoenenue coenok, pacCMompeHvl
OCHOG6HblE 8UO0bL HeoeucmeumelbHvix CO@]ZOK, a makorce OCHOB6AHUA
HeoelcmBUmenbHOCMUY COeNOK U PA3Iudus Ux om pacmopiceHus coeiku (002080pa).
IIpusooumcs nepeuenb npasoswvix NOCIEOCMBUL HEOCUCMBUMENTbHOCMU COCLOK.

Knroueesnte cnoea: coenxa, neoeticmeumenbHoCmv COEIKU, HUYMOICHbBLE COCNKU,
OCHOBAHUSA HeOeUCmEUmMeIbHOCMU U C()@]ZOK, pecmumyyu, KOHgbuCKaZ/;u}Z.

Abstract:. this article defines transactions, considers the main types of invalid
transactions, as well as the grounds for the invalidity of transactions and their
differences from the termination of a transaction (contract). A list of legal
consequences of the invalidity of transactions is provided. The concept of restitution is
revealed, as the consequences of the invalidity of transactions, the non-use of
restitution, that is, withdrawals to state revenue and other property consequences.

Keywords: transaction, transaction invalidity, void transactions, grounds for

invalidity and transactions, restitution, confiscation.
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Cormacao ct. 153 I'paxxnanckoro koaekca Poccutickoit @eneparuu (I'K PD),
CHCJIKM - OTO JEWCTBHUS TpPaXJaH W IOPUIUYECKUX JIUI, HaMpaBieHHbIE Ha
YCTAHOBJICHUE, U3MEHEHUE WM TMpEKpalleHhe TPakJIaHCKUX IMpaB U 00SI3aHHOCTEH
[1,cT. 153].

AKTYanbHOCTb BBIOPAHHOW TEMbI HCCIIEIOBAHUS BBIPAXKAETCS B TOM, UTO CIICTKU
3aHUMAIOT BEIYIEee MECTO B CHCTEME T'PakIaHCKO-TIPABOBBIX WHCTUTYTOB, OJHAKO
cpenyu HUX HEMajo TeX, KOTOPBIC 3aKIIOYAIOTCS C HapyIIEHWEM 3aKOHOIATEIbCTBA,
BCJIEACTBUE Clab0OM TPaBOBOM KyJbTYphl M HHM3KOTO YPOBHS IOPUIAMYECKOM
IPaMOTHOCTH. ['pakiaHe W IOPHUIWYECKHUE JIUIA, 3aKII0Yas Pa3judHbIe CACIKH, HE
BCErJa OCO3HAIOT HMX MPABOBOM XapakTep. DTO MPUBOAUT K TOMY, UYTO CJHIENKa
HapyIaeT mpaBa U 3aKOHHBIE HHTEPECHI OJTHOTO U3 YYaCTHUKOB.

Cnenxkn MOTYT OBITh KaK JACHCTBUTEIBHBIMH, TaK W HEICHCTBHUTEIHLHBIMHU.
Cornacho ct. 166 'K PO, cienka sBiseTcsl HeIGUCTBUTEIBLHON B IBYX ciydasx: [1,
cT. 166]

1) B cuiy npusHaHusI €€ TAKOBOM CYIOM.

[TomoGHas caenka Ha3bIBaeTCs: ocmopuMoit. OCIOPUMBIMU CEIKH MOTYT CTaTh
B CICAYIONINX CIydasx:

- €CJIM CJeJIKa COBEpIIICeHa HECOBEPIIICHHOJIETHUM B Bo3pacte oT 14 go 18 et
(ct. 175 TK P®) [1, ct. 175];

- eClIM CHaelKa COBEpIICHA TpaXJTaHWHOM, OTPAaHWUYEHHBIM CYyJIOM B
neecrocoonoctu (ct. 176 'K P®) [1, cT. 176];

- €CJIM CJeJKa COBEpIIIEHA IO BIUSHUEM CYIIECTBEHHOTO 3a0iyXaeHus (CT.
178 TK P®) u nip [1, cr. 178].

2) HezaBucuMo OT pu3HaHUS Cyjla — HUYTOXKHASI CIIETKA.

HuutokHass caenmka — 3TO cHelka, KOTopas HE OTBeYaeT 00sS3aTeIbHBIM
TpeOOBAaHMSIM 3aKOHA W SIBIIACTCS HEJICHCTBUTEIHLHOM C MOMEHTa €€ 3aKJIFOYCHHSI.
Hu4ToXHOCTH MOXKET OBITh IMEPBOHAYAIBHOU (€CIIM TIPH CaMOM 3aKJTFOUCHUU CICITKH
MMEETCS HAJIUIIO 00CTOSTEIHCTBO, JICA0IIee €€ HUUTOXXHON) U MOCIeNyIoIIeH (eciu
TaKkoe 00CTOSATEIBCTBO BO3HUKAET mo3xe) [3, ¢. 204].

Cnenka OyJeT cyuTaThCsl HHYTOXKHOMU, €CITH:
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- CIIeTIKa HapymiaeT TpeOoBaHMsI 3aKOHA WM MHOTO TpaBoBoro akTa (cT.168 'K
P®) [1, ct. 168];

K TakuMm OTHOCST MPUTBOPHBIE U MHHUMbIEC CAENIKH. X 3aKIIOYaloT ¢ 1ENbI0
BBECTH B 3a0NyXJE€HUE ONpeneiieHHbIC Jnia. [ JTaBHOE OTIMYHE MPUTBOPHBIX OT
MHUMBIX CJEJOK 3aKJII0YaeTcsi B TOM, YTO MPU MHUMOM CIEJKE BOJISI CTOPOH HE
HalpaBjeHa Ha CO3JaHWE KaKUX-THOO TpakIaHCKUX TIPABOOTHOIICHUN, a TIPH
3aKJIFOYCHUH MPUTBOPHOM — BOJISI CTOPOH HAIpaBjIeHA HAa YCTAHOBIICHUE TPAKTAHCKUAX
PaBOOTHOIICHHM, HO MHBIX, [0 CPAaBHEHUIO C YKa3aHHBIMHU B cjaeinke. Hampumep,
JIOTOBOPOM O COTPYJHHYECTBE MPUKPBIBAIOT JIOTOBOP apeH s [5,¢. 56].

- cJIeNIKa, COBEpPIICHHAs IpaXkIaHUHOM, TIPU3HAHHBIM HeleecrnocoOHbIM (cT.171
'K PD) [1, cT. 171];

[TomoGHBIE CAENKM HUYTOXKHBI, TAK KaK Y HEIAEECIIOCOOHBIX JIHI] OTCYTCTBYET
CIIOCOOHOCTh K CaMOCTOSITEJILHOM JESTENbHOCTH M OLIEHKE €€ IOCJIEICTBHM.
HuuTtoxxHbIMH OyAyT CUMTATHCS BCE CHEIKH, COBEPIICHHBIC TAaKUMH TPaKIaHAMH,
BKJIFOYasi MEJIKHE ObITOBBIE.

- C/IeJiKa, COBEPILIEHHAs HECOBEPILICHHOJIETHUM, HE JOCTUTIIIUM YEThIPHAIATH
aet (ct. 172 TK P®) u np [1, ct1. 172].

Cornacno ct. 28 I'K P®, manoneTHre B BO3pacTe OT IIECTH 0 YEThIPHAIIATH
JICT BIIPaBE CaMOCTOSTEIILHO coBepinath: [1, cT. 28]

1. Menakue OBITOBBIC CIICIKH;

2. Cpenku, HampaBJIeHHbIE Ha O0€3BO3ME3IHOE TIOJYYEHHE BBITOJbI, HE
TpeOyIolre HOTAPUATLHOTO YIOCTOBEPEHHMS INOO TOCYIapCTBEHHON pEeTrUCTPAIIHH;

3. Choenku Mo paclopsKEHUIO CPEICTBaMU, MPENOCTaBICHHBIMU 3aKOHHBIM
MPEICTaBUTENIEM WUJIU C COTJIACHsl TOCIIETHEr0 TPEThUM JIMIIOM JJIsl ONpEIeICHHON
TSN WUTH JJIs1 CBOOOHOTO PACTIOPSKCHHUS .

Ha mpoTsikeHnu MHOTHX BEKOB IMPEAMETOM CIIOPOB CPEIU Pa3HBIX YUCHBIX
OBLIIO JIeJIeHUEe HEJCHCTBUTEIBHBIX CIICJIOK HA HUYTOXKHBIC M ocriopuMble. COBETCKHIA
npasoBea-umBWiIUCT M.b. HoBunkuii roBopusn Ttak: «B Te BpeMeHa W IIOHBIHE
MPOTUBHUKU Pa3/ICNICHUsS HEACHUCTBUTENBHBIX CICIOK HA HUUYTOXKHBIE U OCTIOPUMBIC

CUUTAJIM U CUHUTAIOT TAKYIO Knaccmanaumo y513BPIMOI>i KaK JOI'M4Y€CKH, TaK U IIO
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cymectBy. Cowuckarenb kadeapsl TpaxmaaHckoro mpaBa Pyo6moBa A.M. mucana:
«IIpoTBONIOCTaBIEHNE HUYTOXKHBIM CHEJNKAM OCIHOPUMBIX CIEJIOK HE MOKOUTCS Ha
NPUHLIUNHAAIBHON OCHOBE: €CIM OCHAapUBAHUE OCYILIECTBISETCS, OHO MPUBOIUT K
«HUYTOXKHOCTHWY CHICJIKH, TPUTOM HE C MOMEHTA OCIIapUBaHMsl, a, [0 00IIeMY ITPaBUITY,
C MOMCHTa COBEPILICHHS CJICIIKH, T.€. ¢ 00paTHOM cuioi» [6, ¢. 198].

HeneiictBuTenbHas cenka — MpaBoOBOE SIBIICHUE, KOTOPOE, B I[EJIOM, [0 CBOUM
PEKBU3UTAM, aHAJIIOTUYHO CJEJIKE, OJJHAKO B CUJIY MPOTUBOPEUHUS JIEMEHTOB JAHHOIO
npaBoBOro siBicHUs (QopMbl, cojaepkaHUsl, CYOBEKTHOTO COCTaBa, BOJHM),
TpeOOBaHUSIM MPABOBBIX AKTOB HE SIBJISIETCS CACIIKOUN U HE MPOU3BOAUT FOPUANIECKOTO
addekTa, KOTOPBIHA CBOMCTBEHEH caelke [2, ¢. 314].

Crenyetr OTMETUTB, YTO:

1. HeneiicTBUTENIbHBIC CACIKH HYXKHO OTJIWYATh OT HECOCTOSIBIIUXCS CHEJOK U
noroBopoB. Ecnu chmenka He cocTosiiach, TO HET OCHOBAaHUM ISl NMPUMEHEHUS
MOCJIE/ICTBUN, MPENYCMOTPEHHBIX [ paxkaanckum kogekcoM Poccutickon denepanum.

2. HenelicTBUTENBHOCTD CENKHU CIEAYET OTINYaTh OT PaCTOP>KEHUS JI0TOBOPa,
KOTOPO€ BO3MOKHO KaK MO COTJIAIIEHUIO YYaCTBYIOIINX B HEM CTOPOH, TaK U B CUITY
TpeOOBaHMUSI OJHOTO W3 KOHTPAr€HTOB, KOTJAa 3TO JOMYCKAeTCsd 3aKOHOM WJIU
corarienueM ctopoH [1,ct. 450].

OCHOBHOE pa3uuue MEXIy HEeJIeUCTBUTEILHOCTBIO U PACTOPKEHUEM COCTOUT
B TOM, YTO OCHOBAHHMEM HEJIEUCTBUTEILHOCTHU SIBJIICTCSI HEIPABOMEPHOCTh CIIENKH, a
PACTOPKEHUSI — pa3InYHbIE OOCTOSITENILCTBA, TPEOYIOMIME MPEKPAIeHHs JT0T0BOpa,
HECMOTpPS Ha €r0 3aKOHHOCTb.

OcHOBaHMS HEJEUCTBUTEIBHOCTH CAEIOK MOMKHO Pa3AEeiUTh Ha 2 KATETOPHHU:

1) Hene#cTBUTENBHOCTD MO MPHYWHE HECOOTBETCTBHS CICIKH TPEOOBAHUAM
3akoHa [1, cT. 168].

DTO NpeayCMOTPEHO B T€X CIydasiX, KOrJa 3JIEMEHThI CAEIKHU UJEaJbHbI, HO
CoJIep>KaHKE U HaIPaBJIECHHOCTh HE COOTBETCTBYIOT TpeOOBaHUAM 3akoHa. Hampumep,
TpOXIAaHUH A. Kymuia y JeecrnocoOHOro rpaxkaannHa b. mammHy, HO TO3XKe
BBICHSIETCSA, YTO MAalllMHA 4YUCIUTCS B yroHe. C TOUKM 3pEHUS] COCTaBa CHEIKH,

IpoJIaBell Jeecroco0eH, clelika Obljla MCIOJHEHa B MOMEHT COBEpPIIEHHUS, OTCIO/Ia
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CJIETy€eT, YTO MOPOKa (OPMBI HET, BOJIS JIHI] ObLIA BRIpAXKEHA YETKO U AcHO. Ho ¢ Toukn
3pEHUS 3aKOHA, Takas CIIeJKa HEAEHCTBUTENbHA, TAK KaK IpaKJaHUH b. HE sSBIsCA
COOCTBEHHMKOM BEIIIH, a 3aBJaJeN €0 He3akoHHBIM ITyTeM. CormiacHo cT. 168 'K PO,
Takas cleika OyJeT npu3HaHa HejelcTBUTenbHOu [1, cr. 168].

2) HeneicTBUTEIBHOCTD, CBSI3aHHASI C HAPYIICHUEM COCTaBa CJICIIKH.

[IpaBoBBIE OCIEACTBUSA IPU3HAHUS CACIKU HEAEHCTBUTEIBHOM OYIyT 3aBUCETh
OT CIeAYIOMHUX (HPaKTOPOB:

- CTaJUM €€ HCIOJHEHHUs, Ha KOTOpoW oHa Obula Mpu3HaHa TakoBoMl. Ecmu
cAelika He Oblla HCIoiHeHa, TO coryacHo cT.167 'K P HHMKakuX HOpHIAYECKHX
NOCJEACTBUIA Takasl CIAEJIKA HE BJEYET, T.K. HE MPU3HAETCA 3aKOHOAATEIBCTBOM C
MOMEHTa ee coBepieHus [1, ct. 167].

- BJIUSIHHE, KOTOPHIE OHU OKa3bIBAIOT Ha CYIIECTBYIOIINE HOPMBI IPABONIOPAIKA
(HpaBCTBEHHOCTH);

- HAJIMYMS WIK OTCYTCTBUS y €€ CTOPOH NPHObUTH (YOBITKOB).

Cnegyer DOAYEPKHYTb, YTO IIPABOBBIC IIOJIOKEHUS O IOCIEACTBUSIX
HEJICHCTBUTEIBHOCTH CACIIOK MpHBeaeHsbl B ¢T. 167 'K P®D [1, ct. 167].

B npaBoBO# mpaKkTHKE BO3MOKHBI CIEAYIOIINE ITOCIEACTBHS:

1) AHHYyIMpOBaHue, €CIH ClIeTKa He ObljIa UCTIOJIHEHA.

2) Pectutryuus, ecnu caeika Oblla MCHOJHEHA MOJHOCTHIO WM YaCTUYHO.
Pecturynusi Mmoxket ObITh IBYCTOPOHHEH, MPU KOTOPOW KaxKaash U3 CTOPOH JIOJKHA
BEPHYTHh BCE IOJIyYEHHOE WJIM KOMIIEHCHPOBAaTh CTOMMOCTH M OJHOCTOpPOHHEH. K
PECTUTYLIMH OTHOCST:

- CHIEJIKH, 110 KOTOPBIM HCIIOJIHEHHE MPEJOCTABISIET TOJBKO OJHA CTOpPOHA
(Hampumep, ccyaa, JapeHue);

- CJIEJIKH, KOTOPbIE OBLIN MOJHOCTHIO MJIM YACTUYHO MCIIOJHEHBI TOJIBKO OJTHOM
U3 CTOPOH.

N3 wopm cr. 167 'K PO cnenyer, 4To CTOpOHA, KOTOpasl mepeaana CBOEMY
MapTHEPY OIPEAECICHHOE UMYILECTBO B PaMKaX 3aKJIIOUEHMS CIEJKH, SBIIIOIICHCS
HEJCHCTBUTENbHONW, HE o00s3aHa JOKa3blBaTh IpaBa COOCTBEHHOCTM Ha TaKoe

umytiectso [1, cr. 167]. Bonee Toro, 3Ta Bemis NOMKHA OBITH € BO3BpalllcHA.
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Hanpumep, manonetnuii pebeHOK MpoaaeT JOPOryIo BeIlb, KOTOpask MPUHAATIEKUT €TO
poautensiM (BHE 3aBUCHUMOCTH OT TOTO, OCO3HABaJl OH PEAJbHYIO CTOUMOCTb 3TOM
BELM B MOMEHT MPOJaXH WU HEeT). B 3ToM ciiydae Bels Bo3Bpamiaercs peOeHKY,
KOTOPBIH €€ Mpoaall, HECMOTPS Ha TO, 9TO (popMaIbHO U (PAKTUIECKU COOCTBEHHUKAMH
SABJISIFOTCS] €T0 POJAUTEIH.

[To pericTByIOIIEMY 3aKOHOAATEIBCTBY ABYCTOPOHHSS PECTUTYLIAS — 3TO Mepa
MIPaBOOXPAHUTENIBHOIO Xapakrepa. OJHAKO B TEOPUU TPAKIAHCKOIO IpaBa HET
OJIHO3HAYHOTO OTBETAa HA BOMNPOC, SBISETCS JM OHA CAHKUHUEW OPUIAYECKOM
OTBETCTBEHHOCTH.

[To muenuto MatBeeBa 1.B., mobas pecTUTy1Hsl, B TOM YHCIIE U ABYCTOPOHHSIS,
SBIISIETCS caHKuuel [4, c. 84].

Ho B 1O %€ Bpemsa A.P. TurpansH oTrmMeyaer, 4TO OTHECEHUE ABYCTOPOHHEMN
PECTUTYLIMH K MepaM TPaXJaHCKO-IIPABOBOW  OTBETCTBEHHOCTH  BBbI3bIBAECT
HeJoyMeHuH [ 8, ¢. 14].

OCHOBBIBasICh Ha PA3JIUYHBIX MO3UILHUAX aABTOPOB, B HAY4YHON JMUTEpaType
CYLIECTBYIOT Pa3JIMYHBIC OIPEIACIICHUS T'Pa)KJAHCKO-IIPAaBOBOM OTBETCTBEHHOCTH.
Hanpumep, H./[.Eropos numier, 4To mojx rpak1aHCKO-IIPaBOBOW OTBETCTBEHHOCTHIO
cleAyeT NPUHUMATh CAHKIMIO, NPUMEHSEMYI0 K MPABOHAPYILIUTEIIO B BUIE
BO3JIOKCHHSI HAa HETO JOMOJHUTEIBHON TI'pakIaHCKO-TIPaBOBOM OO0sS3aHHOCTH [2, C.
317].

[Tonmaraem, 4TO PECTUTYLIMIO CIEAYET OTHECTU HE K MEPAM OTBETCTBEHHOCTH, a
K MOHSITUID MEp 3alllUThl, TaK KaK IOHSITHE OTBETCTBEHHOCTH YXE€, YEM IOHSITHE
3aIIMATHI. 3alUTa MOJHOCTHIO MOTJIOMAET OTBETCTBEHHOCTh. JTO COTJIACYETCS CO CT.
12 TK P®, B KOTOpOil MNPUMEHEHUE MOCIEIACTBUNA HEAEHCTBUTEIBHOCTH CJIIEJIOK
OTHECEHO K CIoco0y 3aIluThl IpaKAaHCKuX mpaB [1, cr. 12].

Takum oOpa3oM, ABYCTOPOHHSSI PECTUTYIUS SIBISIETCS CIIOCOOOM 3alllUThI
IPaKIAHCKUX IIPaB, a HE CAHKLIHMEN 332 COBEPLIEHHOE MTPABOHAPYIIEHUE.

3) Henpumenenue pecturyuun. Ecam JelCTBUSL YYaCTHUKOB — CIIEJIKH
MIPOTUBOpPEYAT OCHOBAM HPABCTBEHHOCTH M MPABOIOPSAKA, TO CY[, COrJiacHO m. 4

ct. 167 T'K P®, moxer He NpUMEHATH NpaBUjia ABYCTOPOHHEW PpECTUTYLIHH,
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MPeIyCMOTPEHHBIE T1. 2 3TO# ke cTath [1, cT. 167].

[IpaBoBbIEe MOCHEACTBUS HEACHCTBUTENBHOCTH CHEJIOK TAaKOTO Xapakrepa
3aKJII0YAIOTCA B TOM, YTO 00€ CTOPOHBI IMEpEeAaloT BCE, YTO MOJYYUIIU B JOXOJ
rocyaapctBa. [Ipu 3TomM 00s3aTebHBIM YCIOBUEM JUIsI MIPUMEHEHHS 3TOTO TPaBHUII
ABJISIETCSl JOKa3aHHOE HAJIMYME YMBICJIA B 3aKJIIOYEHUM TaKOW CHENKH y o0eux ee
cTopoH. Hambosiee sSpKkuM TpUMEpPOM SIBISIETCS TOTYUYEHUE B3ATKU JTOJDKHOCTHBIM
mutoMm. [Ipu 3TOM Tosrydaresns ASHET He BIIPaBe MCIOIb30BaTh UX B CBOMX MHTEPECAX,
a ux 00J1aaTeNb HE MOXKET BEPHYTh 00paTHO.

MHorHe CchnenuanucThl YASHSIOT 0co00€ BHUMAaHHE KOH(PUCKAIMOHHBIM
B3BICKaHUSIM B J0X0] rocynapctBa. OJHU TOBOPAT, YTO 3TO CBOECOOpa3HbIM mITpad,
JIPYTHUE YBEPEHBI, UYTO 3TO MPUHYIUTEIHHOE OE3BO3ME3THOE U3BIITHE B COOCTBEHHOCTH
rocy/IapcTBa B Ka4eCTBE CAaHKIIMH 3a MPECTYIUICHHE WM MTpaBoHapymeHue [7,c. 43].

4) Nuble uMylecTBEHHbIE TOCHEACTBUA. Hanpumep, BbIIIaTa MPOIEHTOB IO
MPUYHHE HEOCHOBATEIILHOTO OOOTAIIECHUS WM BO3MEIICHUE YOBITKOB, MTOHECCHHBIX
OJIHOM U3 CTOPOH CHCIIKH B PE3yJIbTATE €€ 3aKII0YCHHUS.

Takum o00pa3om, NpU3HAHHE CHEJIOK HEJACHCTBUTEIBHBIMH HAIPaBJICHO Ha
oxpaHy TmpaBoBoro mnopsgaka. OHO BiedeT 3a COOOW AaHHYIMpPOBaHHE TpPaB U
00s13aHHOCTEM, TaK KaK UX peanu3alys nprBeia Obl K HapyIIeHuto 3akoHa. Ocraercs
MHOXECTBO CIIOPHBIX BOMPOCOB IO TpoOJIeMaM TIPUMEHEHHUS ITOCIIEICTBHMA
HEJIEUCTBUTEILHOCTU CJIETIOK, KOTOphle TpeOyroT Oojiee MOAPOOHOr0 HM3Y4YEHUS U

BHECEHHMS] YTOUHEHHUM.
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