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st pemenust crosiumx nepen Poccuiickoit denepanueit 3agad B o06nactu
IIPAaBOBOI'0 PErYyJMPOBAaHMS U 3AIIUTBI CEMBHM, MAaTEpUHCTBA U JETCTBA, BAKHOE
3HAYECHUE HMMEET COCTOSHHME CEMEHHOI0 3aKOHONATENIbCTBA, OTCYTCTBUE B HEM
pOOEIOB U KOJUTU3HIA, YTO 3aBUCUT OT CTENEHU JOKTPUHAIBLHON NpopaboTKu psaa
aCIIEKTOB TEOPUM CEMEMHOIO IpaBa, a 3HAYUT, OCHOBHBIX HAIIPABJICHUN PAa3BUTHS
CEMEHHOT0 3aKOHOATENIbCTBA.

Anamu3 HopMm CK P® noka3bpIBaeT, 4TO OHU PETYJIUPYIOT CIOKHYIO IPYIITY
OOIIECTBEHHBIX OTHOIIECHUHN, HOCSIIMX TPakJaHCKO-TIPABOBOM xapakrep (IOrOBOP
O TMpUEMHON cembe, OpayHblii JOrOBOp), aAMHUHUCTPATHUBHO-NPABOBOM

(peructpanusi akTOB TPAXKIAHCKOTO COCTOSIHUSI) W KOHCTUTYILMOHHO-TIPABOBOM
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(oxpaHa MaTepUHCTBAa W JETCTBA; MpaBO peOEHKa XUTh B ceMmbe). Kpome Toro,
MOJKHO BBIJICJIUTH PsiJ] MPOLECCYANTBHBIX acIeKTOB 3aIIUThI CEMEHHBIX TpaB [7, C.
192].

C y4eroM BBILIEU3IIOKEHHOTO CIPABEJIMBO BO3HHUKAIOT BOIPOCHI O TOM,
KaKOBO MECTO CEMEHOT0 IpaBa B CUCTEME OTPACIIENl pOCCUIICKOIO MpaBa U KaKOBa
CUCTEMA MEKOTPACJIEBBIX CBS3€M CEMEHHOIO MPaBa, MHBIX OTPACIIEl POCCUKCKOTO
npaBa. OT oTBeTa Ha 3TOT BOIPOC 3aBHCHUT XapaKTep Pa3BUTHS HOPM CEMENHOIrO
npaBa, IyTH €ro coBeplleHCTBOBaHMs. OueBUIHA crielU(prKa CEMEHHBIX OTHOIIIE-
HUM, OOyCIIOBJIEHHas TakUMHU (aKTopamMu, KakK OCOObIi CyOBEKTHBIA COCTaB
(poautenu, MAE€TH, POJACTBEHHUKH); cHeuu(UUEcCKHe ropuandeckue (HakThl
(BcTyruieHue B Opak); JOMOJIHUTEIbHbIE TPEOOBAaHUS K IOTOBOPHBIM OTHOIIEHUSM
B ceMbe (K OpayHOMY JIOTOBOPY); JTMYHO-IOBEPUTEIIbHBIA XapaKTep OTHOIICHUH.

Henb3s He 00paTUTh BHUMaHUE Ha IPOAOHKAIOIINECS JUCKYCCUH O CTPOSHUU
CUCTEMBI POCCUICKOIO IPaBa U MECTE B 3TOM CUCTEME OTAEJBHBIX oTpaciei. Ha
Hall B3I, JUISl IPU3HAHUS COBOKYITHOCTH MPABOBBIX HOPM B KayeCTBE OTPACIU
npaBa HEOOXOJUMO HAJIWYUE ONPENENeHHON cdepbl OOLIECTBEHHOM JKU3HH,
JIOCTATOYHO OOIIMPHOM, oOOJajgaromel SpKo BBIPAKEHHOW KadeCTBEHHOU
crenuUKoi U COIMAIBHONW 3HAYMMOCTBIO. B 3TO# cdepe MomKHO elicTBOBAThH
00JIbI110€ YHUCIIO TPABOBBIX HOPM, HE BIIMCHIBAIOLIUXCSI HU B OJHY U3 TPAIUIIMOHHBIX
oTpacieil mpaBa, HO COCTAaBJSIOIMX EIUHYI0 CUCTEMY CO CBOEM BHYTpEHHEH
CTPYKTYpOH, COOCTBEHHBIMU MCTOYHUKAMU, IPUHLIUIIAMHU U MTPABOBBIM PEXKUMOM -
TOJIBKO B 3TOM CJIy4ae €CTh BCE OCHOBaHMS CTABUTh BOMPOC O (HOPMUPOBAHUHN HOBOM
oTpaciu nipasa [4, c. 2].

BTtopoii kpuTepuii HaXOAUT OTpaKEHHE B TOM, UTO yKa3aHHas ocobas cdepa
KU3ZHENIEATEIbHOCTH PErylupyeTrcs OCOObIM COUYETaHHEM METOOB IPABOBOIO
perynupoBanus. [Ipyu BceM cXOACTBE C TPaXJaHCKO-IIPABOBBIM METOJOM CEMENHO-
IPAaBOBOM METOJ TMPAaBOBOTO PETYIHUPOBAHMS CHEIU(PUUYEH, YTO OOYCIOBIIECHO
OCOOEHHOCTSIMM TIPABOBOM MPUPOJABI CEMEHHBIX OTHOLIEHUW, UEISIMU U

MPUHIMIIAMYA UX peryaupoBanus. [1oa aTuM noapasymeBaeTcs B IEPBYIO OYEPEIb
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HaIU4ue o0co00ro Kpyra CyOBEKTOB, CBSI3aHHBIX KPOBHBIM POACTBOM (TpHu
YCHIHOBJICHUU JI€T€ BO3HUKAIOIIME MPABOOTHOIICHUS MPUPABHEHBI 3aKOHOM K
KPOBHOPOJICTBEHHBIM), KOTOPHIM aJpECOBAaHbl CEMEWHO-TIPABOBBIC MPEIITUCAHUS.
OTnuunTenpHas 4YepTa METO/1a IPABOBOI'0 PErYJIUPOBAHMS CEMEMHBIX OTHOILICHH -
JUYHBIA XapakTep JTUX OTHOIIeHU. JlaHHOE OOCTOATENHCTBO UCKIIIOYAET
MIPUMEHEHUE KO MHOTHM HX acCIlEeKTaM «KJACCHUYECKUX» IMPUEMOB TIpa)kIaHCKO-
MIPABOBOTO PETYIUPOBaHUS JIMOO HaATaraeT Ha HUX CYIIECTBEHHBIC OTPaHMYCHUS
(Hampumep, B ciiydae ¢ OpadHbiM goroBopom) [7, ¢. 192].

Tpertuii kputepuil - HaIM4YKME COOCTBEHHBIX UICTOYHUKOB IIpaBa. ApryMeHTOM
B TIOJIb3y CAMOCTOSITENIBHOCTH CEMEMHOTO IMpaBa KaK OTPAciad IpaBa MOKET
CIIY’KUTh IPUHATHE HE TOJIBKO 0a30BOT0 (paMo4yHOTr0) 3akoHoaarenbeTBa (CK PD),
HO U «COOCTBEHHOI'0» 3aKOHOJATENIbCTBA MPUMEHUTEIBHO K OTACJIbHBIM 4YJIEHaM
ceMbH. Tak, «B HACTOSIEE BPEMS MIPUHATHI U IEUCTBYIOT CIIEHUAIBHBIE 3AKOHBI O
JETSAX; O TpaklaHaX, UMEIOIIUX JAeTei; O JNeTIX, OCTaBIIMXCS 0e3 MOTeUYEeHUS
pOAUTENEH; O ETAX, OKA3aBIIMXCS B TPYAHOM JKM3HEHHOW CUTYallUH; O JIMIAX C
CEeMEHWHBIMU O0SI3aHHOCTSIMH; O JIUI[aX, MPU3HAHHBIX YICHAMHU CEMbH U T. J1.» [6, C.
3].

YeTBepThIl KPUTEPUM CBUIETEIBCTBYET O TOM, YTO B CEMEHWHOM IIPaBE
CJIOXKHUJIACh COOCTBEHHAsi CHCTeMa IMPHUHIIMIIOB - PYKOBOIAIIUX IOJOXKEHUH,
«KOTOpBIE 00Jaal0T HOPMATHUBHBIM BBIPAKEHUEM, ONPEACISAIOT MPABOBYIO
MOJINTUKY TOCYIapCTBAa B OOCCIEYCHUH OXPaHBbI U 3alUTHl CEMbH, MATEPUHCTBA,
OTLIOBCTBA, JIETCTBA U OTPAXKAIOT COLMAIBHO-D)KOHOMHUYECKYHK) HANPABIEHHOCTH
obmrectBay [10, ¢. 12]. B ux yncie -mpUHIUI TOCYAapCTBEHHOM 3aIUTHl CEMbH,
MaTEepPUHCTBA, OTIIOBCTBA M JIETCTBA; MPUHIIUII 3aIIpeTa JI00bIX (POpM OrpaHUYCHUS
MpaB rpax<JiaH Mpy BCTYIUICHUU B OpaK U B CEMEMHBIX OTHOIIECHHUSX 1O MpU3HAKaM
COLIMAJIbHOM, PAacoBOM, HAIMOHAJIBHOW,  SI3BIKOBOM  WJIM  PEJIIMTHO3HOMU
MPUHAICKHOCTH; TPUHIIAI HEOOXOJUMOCTH YKPEIUICHUS CEMbH, TOCTPOCHUS
CEMEHMHBIX OTHOIIICHUI Ha YYBCTBAX B3aMMHOM JIFOOBU U YBa)KECHHU S, B3aUMOIIOMOIITU

N OTBCTCTBCHHOCTHU IICPCO CeMbEll BCEX €€ 4YJICHOB M pAa APYrux, aHaJlOI'OB
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KOTOPBIM HET CPEIU UHBIX OTPACIEBBIX MPUHIUIIOB. AHAIU3 CUCTEMbI IPUHITUIIOB
CEMEMHOronpaBa MOKa3bIBAECT, YTO OOJBIIMHCTBO M3 HUX HOCST MEKOTPaCIeBOM
XapakTep M paclojararoTcsl HE Ha CTBIKE T'PAXKJAHCKOTO U CEMEHHOro IpaBa, a
CKOpee, CEMEHHOr0 M KOHCTHUTYLHMOHHOIO, 4YTO TOATBEPKIAET pa3MeKeBaHUE
IPAXKIAHCKOTO U CEMEMHOTO IpaBa.

IIpy paccMOTpEeHHH TMSATOTO KPUTEPUS CTAHOBUTCS OYEBUAHBIM, YTO
CEMEMHOE TpaBO pacrojiaraeT COOCTBEHHBIM IMOHSITUHHO-KATETOpUATbLHBIM
anmapatoM. OHO HE TOJIBKO MCIOJIB3YET, HO U JA€T OPUTHMHAIBHBIE ONPEICIICHUS
MHOTUM TIPaBOBbIM TE€pPMHHAM, B TOM YHCJIE TaKHU€ IMOHATHS, KaK OIeKa,
MONEYUTEIHCTBO, JETU-CUPOTHI, IPUEMHASI CEMbS, JE€TH, HAXOA[IIHUECs B TPYIHOM
YKU3HEHHOU CUTYaIlUM, U P APYTHUX, YTO MOATBEPKIAACT crieuPuKy 3Toit cdepsl
oTHoIeHu# [8, ¢. 697].

K mectomy kputeputo oTHocUTCS (haKyIbTaTUBHBIN MPU3HAK OTPACIIH ITPaBa,
TO €CTh HaJIWuue COOCTBEHHOTO BHJA IOPUJIMYECKOW OTBETCTBEHHOCTH 32
HapylIeHUEe OTpAciIeBBIX NMpaBoBbIX npeanucanui. Kak mumer O. C. Typycosa,
«CEeMEeMHO-TIpaBoOBasi OTBETCTBEHHOCTh 00JIa/JaeT MPU3HAKAMHU, HEOOXOJIUMBIMU U
JIOCTATOYHBIMM JIJI1  BBIJICJICHUSI €€ B KauyeCTBE CaMOCTOSITEILHOTO BHJIA
IOpPUJIMYECKON OTBETCTBEHHOCTH, B YACTHOCTH: 1) OHA MpeaycMOTpeHa CEMENHBIM
3aKOHOJATEIBCTBOM; 2) OIHMPACTCS Ha TOCYJApCTBEHHOE TMIPUHYKACHUE; 3)
aBigercss (GopMoil peanu3aluy CaHKIMHM MPaBOBOM HOPMBI, 4) Bo3jiaraercd B
nporeccyanbHoi ¢dopme; 5) BbIpakaeTcs B OINPEICICHHBIX OTPHUIATEIIBHBIX
MOCJEACTBUSX B BUJE JIMIICHUN JTUYHOTO WIM HWMYIIECTBEHHOI'O Xapakrtepa; 6)
HACTYIAaeT TOJBKO 3a COBEPIICHHOE ceMelHoe MpaBoHapymenue» [9, c. 10].
be3ycimoBHO, CeMENHO-IIPaBOBasi OTBETCTBEHHOCTh - KpauHAS Mepa, U €€
NpPUMEHEHUE JOJDKHO ObITh OOYCIOBIEHO 3ajladyeii He CTOJbKO Haka3aTh
MIPABOHAPYIIUTEINS, CKOJIBKO 3alllUTUTh HApPYIICHHBbIC CYOBEKTUBHBIC TpaBa U
uHTEepecH [3, ¢. 122].

N xoTs Hanu4re caMOCTOSATEIBHOTO BUJ1a FOPUINYECKOM OTBETCTBEHHOCTH HE

SIBJISIETCI 00513aTEIbHBIM ML IIPpU3HAHUA CaMOCTOATCIIBHOCTHU JIF000M oTpacin
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npasa (B TOM YHCII€ CEMEWHOT0), JAaHHOE 00CTOSATENHCTBO MOKHO paccMaTpuBaTh
KAaK JOMOJHUTENbHBIA apryMEHT B IIOJIb3y TAaKOTO BbIBOJA. AHAJIOTHYHbIE
TEHJICHIIMK HaOJII0/Ial0TCs B pAlie APYTUX oTpacieil mpasa. Hampumep, Hanuuue
CaMOCTOATENILHOTO BUJA FOPHUJINYECKONW OTBETCTBEHHOCTH - 3€MEJIbHO-IPAaBOBOM
(mpekpallleHus MpaB Ha 3€MJII0 B CiIydae COBEPILCHUS MPAaBOHAPYIICHUS) - Pl
aBTOPOB CBSI3bIBAET C CAMOCTOSITEIHLHOCTBIO 3€MEIBHOTO TpaBa Kak OTAENIbHOMN

oTpaciii B cucteme mpaBa Poccuu [5, c. 86].
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