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K BOITPOCY Ob OTTPAHUYEHHWU PA3B05 OT BAHIUTU3MA

Annomayus: 6 cmamove ucciedyemcs npooiema omepaHuienus pazoos om
banoumusma. AHaﬂusupy;omc;z CX0oicue npU3HaKu YKa3aHHovlx cocmaesoes, a maKoaice
npueodﬂmc;l Kpumepuu ux pascpaHudeHusl. Hpe()CI’I’l(ZGJleHbZ MHEHUA YUEHbIX NO
O0anHoU npobreme, npumepsvl cyo0eoHol npakmuku. B umoze asmopwvi npuxoosam K
861800 0 B03MONCHOCIU PA32PAHUYEHUS pa300s u OAHOUMUIMA.

Abstract: the article examines the problem of separating robbery from
banditry. Analyzes the similar features of these compositions, and also provides
criteria for their differentiation. The opinions of scientists on this issue, examples of
judicial practice are presented. As a result, the authors come to the conclusion that
it is possible to distinguish between robbery and banditry.

Knwuesvie cnosa:  paszboi,  bawoumusm,  6awda,  HanaoeHue,
B0OPYIHCEHHOCMb, 00beKm U CyObeKm NpecmynieHus, OpeaHUu308aHHAs 2pynnd,
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B coBpeMeHHOM MHpe OAHUM KX NIEPBOOYEPEIHBIX HANIPABJIECHUN YTOJOBHOU
MOJIMTUKU TOCYJapCTBa ABJISIETCS 0OECIeUeHHE U 3alluTa MpaBa COOCTBEHHOCTH.
Koncturynust Poccuiickonn @enepaniuy 3aKkperuisieT MOJO0XKEHUSI O TOM, UTO «B
Poccuu mpu3HaroTcs ¥ 3alUIIAI0TCS PaBHBIM 00pa3oM YacTHasl, FOCYJapCTBEHHAS,
MYHUIUIATBHAS ¥ UHBIE POPMBI cOOCTBEeHHOCTI [1].

[IpectymienusM mpoTuB COOCTBEHHOCTH MOCBsIIeHA I1aBa 21 YromoBHOTO
koqekca Poccuiickoii denepanuu (nanee — YK P®). Ogaum u3 npectyrieHun
IPOTUB COOCTBEHHOCTH SIBIISIETCA pa300ii. YKkazaHHOE MPECTYIUICHUE 3aKOHOIaTENb
OTHOCUT K (opmMamM XUIICHUS U OIpeaenser pa30od Kak «HamajJeHue B
LEJSAX XUIIEHUS Yy>)KOT0 HMYILIECTBA, COBEPIIEHHOE C MNPUMEHEHHUEM HACHIIUA,
OMAaCHOTO JIJIs >KU3HU UJIU 37I0POBbsI, TUOO C YIrpO30i MPUMEHEHUS TAKOTO HACUITUSD)
[2].

AHallU3 TPUBEACHHOTO OINpPEJEICHUs TO03BOJSET BBIJICIUTH OCHOBHBIE
npu3HaKku pa3z0os. Bo-nepBrix, pa300ii coBepIIacTCs MMyTeM HallaJIeHUs; BO-BTOPBIX,
YKa3aHHOE IPOTUBONPABHOE JIESTHUE COMPOBOKIAAETCA TPUMEHEHUEM OMIACHOTO JJIS
KU3HU W 3JI0POBbSI HACWIUSI JTUOO YIpo30id MPUMEHEHHUS TaKOro HACUJIUA, B-
TPEThbUX, Paz00il MpecieayeT Melib HE3aKOHHOTO U3BATHUS M 3aBIAJCHUS UY>KUM
UMYIIECTBOM.

Pa36oii kak mnpecTyrsieHHe MNPOTUB COOCTBEHHOCTH HMMEET P CXOXKHUX
MPU3HAKOB C HEKOTOPHIMU OJIHOPOJHBIMHM TMpecTyIuieHussMH. K TakoBbIM, B
YaCTHOCTHU, OTHOCUTCSI OaHIuTH3M (CcT. 209 YK PD).

[TockonbKy pa3doif 1 GaHIUTHU3M IO CBOEHW MPUPOJIE UMEIOT MOBBIIICHHYIO
OOIIIECTBEHHYIO OIACHOCTh, HOCST JEP3KHM XapakTep, pasrpaHUvYeHHUE JTaHHBIX
COCTaBOB MPUOOPETAET OCOOYIO0 3HAYUMOCTb.

[IpaBunpHas KBamu(UKAIMA UMEET BAXKHOE YTOJOBHO-TIPABOBOE 3HAUYCHUE,
MOCKOJIbKY BJIUSET Ha COOJIIOJICHHE MPUHIIUIA CIPABEIJIMBOCTU MPU HAa3HAYEHUU
HaKa3aHWs, a TakXKe B IIEJIOM Ha OOecIieueHHe COOJIFOACHUS TMpaB BHHOBHBIX U

nocTpagaBIiuX OT MPCCTYIJICHUSA JINII.
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N Tak, OTBETCTBEHHOCTh 3a OaHAUTH3M MpeaycmoTpeHa cr. 209 YK PO.
OObeKTUBHAsT CTOPOHA OaHIUTHU3MA COCTOUT B CO3JaHUU OaHIbI, PYKOBOJCTBE
0aH0ii, yuacTuu B OaHJe U y4aCTUU B COBEPIIAEMbIX OaHI0i MPECTYIICHUIX.

B cootBerctBum ¢ Ilocranosinennem Ilnenyma BepxoBHoro Cyma P® ot
17.01.1997 N 1 «O mnpakThke NPUMEHEHHUS CyJaMH 3aKOHOJATeIbCTBA OO0
OTBETCTBEHHOCTH 3a OaHAWTH3M» OaHa MPEACTABISET COOON «OPTaHM30BAHHYIO
YCTOMUYMBYIO BOOPY>KEHHYIO TpyIIy U3 JByX H Ooiee Jul, 3apaHee
OOBEIUHUBIIUXCS ISl COBEPIICHUS HAMaJCHUN Ha TPa)XJaH WM OPraHU3allun»
[4].

B Teopun u B Oojbluel CTENEHM HAa MPAKTHKE BO3HUKAET Mpodiema
OTTpaHUYeHHs] OaHaUTH3MA U pa300s, MOCKOJIBKY HEKOTOPbIE HX MPU3HAKU
SBIIAIOTCA CXOXKHMH, YTO MOPOXKAAET BOZHUKHOBEHUE CIIOPOB IpU KBaTU(UKALIUU
npectymieHuid. OcoOEHHO aKTyalbHbIM CTAHOBHUTCS JaHHBIA BOMNPOC MpHU
BO3HUKHOBEHUU HEOOXOJUMOCTHU orpaHuyeHust 6anautuzma (4. 2 ct. 209 YK P®)
OT pa300s, COBEPIIEHHOTO OPraHU30BaHHOW I'PyNION C MpUMEHEHHEM Opyxus. B
TaKUX CIydasgX OYE€Hb Ba)XXHO TOYHO ONPEJEITUTh, KaKHME€ KOHKPETHO MNpU3HAKU
OTHOCATCA K pa300to, a Kakue- K OaHIUTU3MY.

Kaxk Ob1710 cka3aHO paHee, B COBPEMEHHOUN HayKe JTaHHbIH BOMPOC OCTAETCS
JTUCKYCCHOHHBIM.

K mpumepy, npodeccop B. brikoB B cBoeM HaydHOM TpyJe YKa3bIBaeT, YTO
BOOPYKEHHBIM TPYNHOBOM pa3z0oil M OaHAUTU3M pPa3rpaHUYUTh HEBO3MOXKHO,
npejyiaraeT KBaau(uInupoBaTh ISSHUE M0 COBOKYITHOCTH MpecTyruieHwui [7, €. 15].

O.I'. IlonoBa ycMaTpuBaeT OTJIMYUTEIbHBIE IPU3HAKN YKA3aHHBIX COCTABOB,
BBIJICIISIE B KadecTBe Kpurepus oOwvekT mpecrymienus [10, c¢. 52]. U,
JEHCTBUTENEHO, OCHOBHBIM O0OBEKTOM MPECTYITHOTO MOCSTaTeNbCTBA B BUAE Pa3dos
ABJIETCS COOCTBEHHOCTb, a JKM3Hb U 3J0pOBbE UEJIOBEKa  SIBISIOTCA
JOTIOJTHUTENBHBIM 00beKkTOM. Korna kak B OaHAUTU3ME COOCTBEHHOCTb, KU3Hb U

3A0POBBC HYCIIOBCKA OTHOCATCA K JOIIOJIHHUTCIBbHBIM 06T>CKTaM, a OCHOBHBIM
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OOBEKTOM BBICTYMAIOT OCHOBBI TOCYJAapCTBEHHOI'O YNpPaBIEHHUS B 00JacTH
obecnieueHus o0IECTBEHHON Oe3omacHocTH [8].

B.M. bynasun, B.B. BopoOseB, HO.B. T'onoBneB, oTrrpanuunBas pas30ooM,
COBEPILICHHBI OPraHU30BaHHOW Tpymnmnoil, U OaHIWUTU3M, TJIABHBIM KpUTEpPUEM
yCTaHABJIMBAIOT OTCYTCTBHE MPHU3HAKA BOOpYykeHHOCTH [9]. OnHako, Kak xe Toraa
pa3rpaHUYUTh YKa3aHHBIE COCTaBbl, €CIH pa300l COBEPLIEH OpPraHW30BAHHOU
rpynmnoil ¢ npumenenreMm opyxusi? OTBedas Ha 3TOT BONPOC LEIEecO00pa3HO
cocnaThCsl Ha TO3MIMIO JOKTOpa ropuaudeckux Hayk P.P. [anmak6apoma. DtoT
YYEHBIH MUIIET, YTO BOOPYKEHHBIN pa300ii OpraHn30BaHHOMN IPYIIION COBEPIIAETCS
IIyTEM HANaJCHHUsI C NMPUMEHEHHUEM OPYXHUS WIM NPEIMETOB, MCIOJb3YEMBIX B
KadecTBe opyxwus. [Ipu3Haku OaHIUTU3MA CBOISATCA K CO3JAHUIO YCTOWYMBOM
BOOPY’KCHHOW TpyIIbl B LEJIIX HANaAeHUs Ha TpaxIaH WU OpraHU3alluu,
PYKOBOJACTBY WM ydacTHio B OaHje. CylleCTBEHHO OTJIMYAeTCs M LEJb
npectyrieHus. Ecinu B ykazaHHOM BUjie pa300s 11eJIb CBOJUTCS K XUILEHUIO YYKOTO
UMYILECTBA, TO OAHIUTU3M 3TUM HE OIpPaHUYMBAETCS, NPECIIENysl Le/Ib HAlaIeHUs
Ha rpaXk/J1aH U opranm3anuu [8, c. 21].

IIpoBeneHHOE HCCIENOBAaHUE MO3BOJISIET BBIICIUTD Pl CXOXKUX MPU3HAKOB
aHaJIM3UpPyeMbIX COCTaBoB. K 4YHMCIy TakOBBIX CJHEAYET OTHECTH HamlaJcHUE,
BOOPYKEHHOCTb, (popma coyuactus. IIpencrapnsercs menecooOpa3HbIM pPACKPHITH
ux 6oJjee moapoOHO.

B n. 6 Iloctanosnenus [lnenyma BepxoBaoro Cyna P® or 17 suBaps 1997
roja Ne | 3akpernieHo NOHATHE HAMAICHHsl, KOTOPOE ONPEAEISIETCS KaK «JIeUCTBUS,
HaIlpaBJIEHHbIE HA JOCTH)KEHHME IPECTYNHOIO pe3yJibTara IyTEM IPUMEHEHUS
HACWJIMS HaJl MOTEPIEBIINM JUO0 CO3AaHUs pealbHOM Yrpo3bl €ro HEMEAJIEHHOTO
npuMeHeHus» [4]. AHanu3upys yKa3aHHOE ONpeIeIICHUE, MOXKHO CIIENIaTh BBIBOJI O
TOM, YTO HallaJIeHUE SBJIAECTCS KOHCTPYKTUBHBIM 3JIEMEHTOM COCTaBa OaHAMTH3MA,
MIOCKOJIbKY B ONPEJIEICHIH YETKO yKa3aHa 11eib 0anibl. BMmecTe ¢ TemM, HecMOTps Ha
HAJIM4YUE TpU3HAKa HamaJeHus M B cocTaBe pa3dos u OaHauTH3MA, U

CyILlECTBOBaHHME MpoOJieMbl WX pa3rpannyeHusi, B IlocranoBnenuu Ilnenyma
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BepxoBnoro Cyna PO ot 27 nexabps 2002 roga Ne 29 «O cyneOHOM NpakTUKE 0
JieNiaM 0 Kpake, rpadexe U pa300e» TOJKOBaHHE TaHHOTO IMOHITHS OTCYTCTBYET [5].
OT0 00BACHACTCS TEM, YTO Pa300i MO CBOECH CyTH 3aKJII0YaeTCsl HE B HAMAJACHUN Ha
IrpaXIaH M OpraHu3allMy, a B NMPUMEHEHWH K HUM HACWIHS, KOTOPOE CIIYKHUT
CIIOCOOOM 3aBIAJCHUS IYKUM UMYIIIECTBOM.

Kpome 3TOro ykasaHHble COCTaBbl MMEIOT TAKOW CXOXKHM NPU3HAK Kak
BoopykeHHOCTb. [lomoxenus 4.l crt. 209 YK P® onpenenstor Ganmy Kax
YCTOMUYMBYIO BOOPYKEHHYIO rpymiry. Bmecre ¢ tem, m. «r» 4. 2 cT. 162 YK P®
3aKperigeT TakoW MpU3HAK pa300s KaK COBEPIICHHE JAHHOTO MPECTYIUICHHUS C
IIPUMEHEHUEM OPYXKHUSL.

OpnHako HYKHO UMETh BBUAY, YTO B OaHAUTH3ME BOOPYKEHHOCTD SIBJIAETCS
00s13aTebHBIM MPU3HAKOM YKa3aHHOTO MpecTyIUIeHus. /[ nmpu3HaHus opyKus
TaKOBBIM HEOOXOJMMO PYKOBOJICTBOBAThCS DeepanbHbIM 3aKOHOM OT 13.12.1996
rojia Ne 150-®3 «O0 opyxum» [3], a Taxke 3aK0deHHEM dKcriepTa. Eciu XoTst Obl
y OJHOTO M3 YJIEHOB OPraHM30BAaHHOM TIPYMNIbI HAJIMYECTBYET OpY>KHE, TO OHA
npu3Haerca 6angon. M, Hao00poT, €Cii y4aCTHUKAaMHU UCTIONb3YETCSl HEMPUTOAHOE
OpY’KHE WJIA €r0 MaKeThl, TO MPU3HAK BOOPYKEHHOCTH O0TCYTCTBYeT [4]. B pazdoe
€ JIOIYCTUMO UCIIOJIb30BAaHUE HE TOIBKO OPYXKHUSl, HO U TPEIMETOB, HCIIOIb3YEMBIX
B Ka4eCTBE OPYXkHsl (IpeaMeThl ObITa, KyXOHHBIC TIPUHAICKHOCTH | T.1.) [5].

["'oBOpst 0 MpHU3HAKE BOOPYKEHHOCTH, CIEAYyET OOpaTUTHCS K pa3bICHEHUSAM
BepxoBHoro Cyna P®. Ilpu kBaimdukanmm mnpecTyIuieHHs Kak paz0os,
COBEPIICHHOT'O C IPUMEHEHUEM OPYKHUsl, COAETHHOE KBATU(UIUPYETCS 1O Y. 2 CT.
162 YK P®, a taxxe mo cr. 222 YK P®, nockoibky nmpuoOpeTeHne, XpaHeHue,
HOIIICHHE OpPY>KUs He oxBaThiBaeTcs cT. 162 YK P® [5]. [Ipu kBanudukanuu nesiaus
KaK OaHAMTH3Ma NOMOJIHUTENbHAs KBanmudukaus mno cr. 222 YK P® ne HyxHa,
MOCKOJIBKY 3TO MOJHOCTHIO 0xBaThiBaercs cT. 209 YK PO.

B kawectBe mpumepa cyAeOHOW MPAKTUKH MOKHO MPHUBECTH IPHUTOBOP
AnTaiickoro kpaeBoro cyaa ot 11 despans 2015 roma, coriiacHO KOTOPOMY

rpaxaane I1. u C., BoopyXUBIIMCh 00PE30M M3 OXOTHUYBETO PYKbsl, HAJIEB MacKu
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U TepyaTKd BOPBAIUCH 4Yepe3 CHYKEOHbI BXOJ B TMOMEIIEHHE TOPrOBOTO
naBuiboHa. [1. mojomen Kk pabOTHUKY YKa3aHHOTO MaBUJIbOHA, YAApUII KyJlaKaMu
10 JIMILY, CBSI3aJ1 BEPEBKOW HOTM U PYKH, IPOU3BEN BBICTpEN U3 o0pe3a B cTenHy. C.
noTpeboBai y MOTEPHEBUIErO OTIAaTh €My JICHEXKHbIEe cpeicTBa. Jlamee oHu
IOJIOKUJIM B CYMKY MMEIOIIMECS JICHBbIW, LIEHHBIE BEILIM, IIOCJIE 4YEro C MecCTa
npecTyIieHuss CKpbuiuch. [Ipu oM ycranoBneHo, yto II. HE3akOHHO XpaHWI
yKa3aHHbIA 00pe3 B XO34MCTBEHHOW mocTpoiike. B wactHocTM II. mpusHan
BUHOBHBIM B COBEPLIEHUU MPECTYIUICHUH, TPEAYCMOTPEHHBIX 4. 2 ¢T. 162, u. 1 cT.
222 YK P® 1 10 COBOKYITHOCTH MPECTYIUICHUN €My HAa3HAYEHO HAKa3aHHE B BUJIC
8 Jstet nurreHus cBooo s [11].

[Tomumo 3TOrO OaHa M rpynna B pa300e ¢ TOYKH 3peHHs (POPMBbI COyUaCTHUs
ABIIAIOTCA ~ OpraHu3oBaHHOW rpynmnod. Ilpu »sTomM o0OnagaroT npuU3HAKOM
YCTOMYMBOCTU KX WICHOB, 3a0JIarOBPEMEHHO OOBEAMHUBIIMXCS AJII COBEPIICHUS
MIPECTYIUIEHU.

W3 mpoBeieHHOI0 aHaJIM3a CIEAYET, YTO, HECMOTPS Ha CXOKECTh IIPU3HAKOB
ATUX COCTaBOB, PA3JINYMUsA BCE )KE YCMATPUBAKOTCSL.

[ToMuMO 3TOTO, TAaHHBIE COCTABBI PA3IMUYAIOTCS MO CYOBEKTY MPECTYIUICHUS.
OTBETCTBEHHOCTh 3a ydacThe B OaHJe HacTymaer ¢ 16 JeT 3a HCKIIOYEHUEM
ONPEAECICHHOTO HI0aHCAa. BuHOBHBIE JUila B Bo3pacte oT 14 mo 16 ner moanexar
OTBETCTBEHHOCTH TOJIBKO 3a T€ MPECTYIJICHUs], COBEPILIEHHbIE B COCTaBe OaH/bI, 3a
KOTOpPBIE BO3PACT MPUBJICUEHUS K YTOJIOBHOM OTBETCTBEHHOCTH MOHMXXEH 10 14 jieT
[6, c. 113].

Enle oHUM OTIMYWTENBHBIM NPHU3HAKOM SIBJISIETCSI MOMEHT OKOHYAHHS
npecTyrieHus. baHIuTu3M cuntaercs OKOHYEHHBIM ¢ MOMEHTA CO3/IaHUM OaH/IbI.
[Tpu 5TOM He MMeeT 3HaYEHHs COBEPIICHBI JI1 ObUTH OaHI0M MPECTYIIIICHUS] MIIN HET.
Jns kBanudukanuuu ke JEHCTBUA Kak pa300si HEoOXoAUMO Hanuuue ¢akrta
HamajeHus [6, c. 113].

[TonBos UTOTH BBIIIIECKA3aHHOMY, HEOOXOJIMMO OTMETUTH, UYTO OAHAUTHU3M U

BOOPY KEHHBII IPyNMNoOBON pa300i UMEIOT OUYE€Hb CXOXKHUE MPU3HAKH, BbI3bIBAIOIIINE
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Ha MPAKTUKU HEMAJIO CIIOPOB U MpoOJeM Mpu uxX KBanupukanuu. B yactHocTH, K
TaKOBbIM OTHOCHUTCSl MPHU3HAK BOOPYKEHHOCTH, HAMAJCHUE, a TAKXKE CXOMKECTh
dbopMbI coyuacTusi, MPEACTABISAIONICH MO CBOCH CYTH OPraHU30BAHHYIO TPYMITY.
Bwmecre ¢ TeM, NpOBENEHHBIN aHAIU3 MMO3BOJISET BBIACIUTH KPUTEPHUH, TTO KOTOPBIM
BO3MOYKHO pa3rpaHUYWTh HA MPAKTHUKE [aHHbIE MpECTyIuleHHus. Bo-nepBbiX,
HaIaJeHue Ipu pa3doe sBIAETCS HEOThEMIIEMON YacThbl0 OOBEKTUBHON CTOPOHBI,
KOrjla Kak B OaHIWTHU3ME TpeNCTaBisgeT coOoW 1enb. Bo-BTOpBIX, NpU3HAK
BOOPY>KEHHOCTU TpH OaHIUTHU3ME HUMEET MECTO TOJBKO TOrJa, KOTJa OpyXKue
OTBEYAET €r0 KOHCTPYKTUBHBIM Tpu3HakaMm u nosnoxeHussM @3 "O6 opyxuu". B
pa3boe Ke BO3MOXKHO HCHOJIb30BAHUE HE TOJBKO OPYXHUS, HO U IPEIMETOB,
UCITIOJIb3YEMBIX B KAUECTBE OpYKHsl. B-TpeTbuX, CyOBEKTOM NpecTyIJICHUS B OaH e
ABIIIETCA JMLO, Jocturimee 16 mer. 3a coBeplieHUE pPa3d0s MOAJIEKUT
OTBETCTBEHHOCTH JHIO, Jocturmee 14 ier. B-yeTBepThIX, B HCCIEIYEMBIX
COCTaBaX MOMEHT OKOHYaHMS MPECTYIUICHHs TaK ke paszinyeH. Pa3z0oii cunraercs
OKOHYEHHBIM C MOMEHT HanaJcHus. baHIWTH3M OKOHYEH C MOMEHTa CO3JaHHUs
OaHIbl BHE 3aBUCUMOCTHM OT TOTO, COBEPILEHO JIM KaKOe-IMOO MpeCTyIICHUE
Oanmodt wiu HeT. M, HaKOHel, B-TATHIX, Y ATHUX COCTABOB DPA3JIMYHBI OOBEKTHI
NPECTYNHOro mocsrarenbcTBa. Ilpu  coBepuieHun  O0aHAOW  Kakoro-iuoo
MPECTYIUIEHUS, B COOTBETCTBHM €O CT. 17 YK P® OTBETCTBEHHOCTH JOJKHA

HaCTyIIaTh I10 COBOKYIIHOCTHU HpeCTYHHeHHﬁ.
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