YK 34.347
Tpugonoea JI.B., mazucmpanm
2 Kypc, 1wpuouyecKuii ¢paxynvmem
DI'AOY BO "'Cegepo-Bocmounblit hedepanvusiiit ynueepcumem
um. M K. Ammocosa"

Poccusa, 2. Axkymck
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Aunnomauusn. Peanuzayus pooumenvckux npas 6 omuoueHuu 0owe2o pebeHka
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Annotation: The exercise of parental rights in relation to a common child when
parents are separated is a complex and topical issue in family law in Russia. Despite
the fact that family law regulates disputes related to the upbringing of children, and
judicial practice over a long period of time has defined general rules for resolving
disputes in the interests of children, there are a significant number of unresolved
problems.
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B coBpeMEHHOM MHpE MHCTUTYT CEMBU IIOJIBEPracTcsi 3HAYUTEIbHBIM
M3MEHEHMM. Be€ yane B pa3BUBAIOIIMXCSA CTPAHAX BO3PACTAET MPOLEHT Pa3BOJOB, H,
KaK CJICICTBHE, PACTET KOJIMUYECTBO HENOJHBIX ceMeil. Takxke BCE sipue IposBIIIETCS
TEHJEHUUSI COXHUTENbCTBA 0€3 IOpUANYECKOro oQOpMIIEHH OpayHO-CEMEMHBIX
OTHOIIEHUH. JIroOble B3aMMOOTHOLIEHHSI MEXY ABYMs U O0Jiee JIFObMU MTOPOXKAAI0T
KOH(JIMKTBI, a B CIy4ae BO3HUKHOBEHHUS CEMEHHBIX KOH(IUKTOB, B OOJIBIIMHCTBE
CBOEM pas3pelIcHUE CIOPOB B OTHOLICHUM pealu3aliyd POAUTENBCKUX IPaB
IPOUCXOAUT B CyJeOHOM mopsnake. Kak mpaBuio, sapoM peryaupoBaHUsl CEMEWHO-
IPaBOBBIX OTHOLIEHUH SBJSETCA PEOCHOK, 3allMTa NpPaB MU HMHTEPECOB KOTOPOTO
BBICTYIIAET PUOPUTETOM, UTO 3aKPEILUIEHO CEMENHBIM 3aKOHOIATEIbCTBOM.

HecomHEeHHO, poaMTENN CaMOCTOSITENbHO BBIOMPAIOT METOIbl BOCIUTAHMUS,
OJIHAKO OHU HE€ JOJDKHBI MPOTHBOPEUYUTh HHTEpecamM peOeHKa M 3aKpeIICHHBIM
CEMEMHBIM 3aKOHOJATEILCTBOM IpaBaM U O0s3aHHOCTSAM poauteneid. [Ipu stowm,
rOCyJlapCTBO CHOCOOCTBYET OKAa3aHUIO IIOMOIIM POAMUTENSIM U HHBIM JIUIAM,
BOCIIUTHIBAIOIIMM JeTed. Tak, Hampumep, NpU pa3BOAEC POAUTEIN CTAPAIOTCSH
COXPaHUTh XOPOIIME OTHOLIEHUS W TOrJa C peaju3alyeld pOAUTEIbCKUX IpaB IpU
pa3eIbHOM MPOKUBAHUYU POJIUTENIEH HE BO3HUKAET CI0KHOCTEM.

OpHako, eclii COXpaHUTh J0OpoKenaTeIbHble OTHOIIEHUS POAUTENSIM HE
yIAeTCsl, BO3HUKAIOT CI0KHOCTH € pean3aliel poAUTENIbCKUX MpaB. bosbiie Bcero
3TO MPOSABIISIETCSI BO BPEMs 3alPETOB Ha BbIe3] PeOEHKA 3a TPAHMILY JJIs OTIbIXA C
OJHUM U3 pOJUTENEH, OrpaHMYECHHE BO3MOXHBIX BCTpeU peOEHKa C OJHUM U3
poIuTENel, a TAK)XKE YKIIOHEHHUE POAUTENS OT aTMMEHTHBIX 0053aTeNIbCTB U MPU 3TOM
OH TPOJIOJKAET BECTU MPUBBIYHYIO KM3Hb, OOLIAsICh C PEOCHKOM M HE YYBCTBYS
OTBETCTBEHHOCTH 34 CBOE IMOBECHUE.

Cornacho 4. 1 c¢t. 66 CK P® poautens, NpoxKUBarOUUN OTAEIBLHO OT peOCHKa,
UMeEeT MpaBa Ha OOIIEHHE C PEOEHKOM, y4yacTHE€ B €ro BOCIHMTAHUU U PELICHUH

BOIIPOCOB TOIy4YeHUs: peOeHKOM oOpa3oBaHusa. Poautenb, ¢ KOTOPBHIM MPOKUBACT
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peOeHOK, HE JOJIKEeH MPEMATCTBOBATh OOLICHUIO peOeHKA C APYTUM POJIUTENEM, €CITU
Takoe OOIIEeHWEe HE TPUYHHSICT Bpea (PU3NYECKOMY M TICUXHYECKOMY 3/I0POBBIO
pebeHka, ero HpaBCTBEHHOMY Pa3BUTHIO.

B cnaydyae HapymeHHs TOJOXEHHM CEMEMHOrO 3aKOHOJATENIbCTBA K
HapyIIMBIIEMY TIpaBa peOCHKa POIUTENIO OYAyT MPUMEHSTHCS aAMHHHCTpPATHBHAS
OTBETCTBEHHOCTH, B CcOOTBETCTBUU C II. 2 cT. 5.35 KoAIl P®. B pganHoi crarne
YCTaHABJIMBACTCA OTBETCTBEHHOCTHh 3a HAPYIICHHE POIUTEIISIMH TIPaB U MHTEPECOB
HECOBEPIIICHHOJICTHUX, BBIPA3UBIIEECs B JIMIICHUH TIOCICIHUX MpaBa Ha OOIICHHE C
POIUTEISIMU YITH OJIM3KUMH POJICTBEHHUKAMHU, €CITH TaKOE 00IIEHNEe HE TPOTHBOPEUUT
WHTEpecaM JeTel, B HaMEPEHHOM COKPBITHH MECTa HAXOXKICHUS JETEH MOMHUMO WX
BOJIM, B HEUCIIOJIHEHUH CYJCOHOro pelieHus 00 OINpeiesieHUd MeCTa >KUTEJIbCTBa
JIETEH, B TOM YHUCJIE CyIeOHOTO pelieHus 00 ONPEACIICHUHA MECTa JKUTEILCTBA ACTCH Ha
MEPHUOJT IO BCTYIUICHUS B 3aKOHHYIO CHIIy CYJIE€OHOTO pElIeHHs] 00 ONpeneNieHur UxX
MECTa KUTEJIbCTBA, B HEUCIIOJIHEHUH CYJICOHOTO PEIIEHUs O TIOPSIKE OCYIIECTBICHHUS
POIUTEILCKHUX TIPaB WM O TIOPSIKE OCYIIECTBICHHUS POJMTEILCKUX IMPaB Ha TIEPHO]T
0 BCTYIUICHHS B 3aKOHHYI CHIIy CYyJIeOHOrO pelieHus Jub0 B HHOM
BOCIIPETIITCTBOBAHWN ~ OCYIIIECTBICHUIO POJUTEISIMHA TIpaB Ha BOCHUTAaHUE W
oOpa3oBaHue AT M Ha 3alIUTy MX TpaB U uHTEepecoB. OHAKO HA MPAKTUKE 00XO0J
3aKOHA POJAMTEIIIMU BIOJHE TPUMEHUM U peOCHOK MOKET OBbITh JINIIIEH BO3MOXKHOCTH
OOIIEHUsT C POAUTENIEM, KOTOPBIA MPOKUBAET OTACIHLHO BBHUIY TOTO, YTO POIUTEIH
KOH(DIIUKTYIOT MEXIy COO0M M MaHUITYJIMPYIOT YyBCTBAMHU JAPYT APYTa, OTPAHUYMBAs
KOHTAKTHI U JIE00O€ 00IIeHnEe peOeHKa C pOUTEIIEM.

B 1memoM roBopuTh O paBEHCTBE IpaB pOAWTENICH MPU WX Pa3ACIbHOM
MPOKMBAHUH TPAKTUYECKH HEBO3MOXHO. CrpaBe/IMBO 3aMETUTh, YTO PEIICHHEM
BBIIIICYKA3aHHBIX ~ TPOOJIEM  TOCIYXKHUT BHECCHHME HW3MCHCHHMH B  CeMEHHOE
3aKOHOJIATEIhCTBO, YTO TO3BOJUT JIETaJbHO KOHKPETU3UPOBATh OOBEM TIpaB

ponuteneii. Ecnmu Obl OKOHUATENBbHOE pEIIEHUE TI0 BOIPOCAM, KacaroluMcs TpaB
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peOeHKa, MOT MMPUHUMATh TOT POAUTENH, C KOTOPHIM MPOXKUBAET PEOCHOK, a APYroif
pOIUTENb MOT ObI KOHTPOJUPOBATH M B HEKOTOPBIX CIydasix BBIpaKaTh HECOTJIACHOE
MHEHHUE 10 OTIEJIbHBIM BONPOCaM, TO CyAE€OHBIX MPOLECCOB ObLIO Obl 3HAYUTEIIBHO
MEHBIIIE 1 MHOTHE CUTYaI[MH pa3periaguch ObIcTpee.

IIpu pa3Boae poauTeneil, Kak MpaBuilo, CyJIbl OTAAIOT NPEAIOYTEHUE MaTepH,
OCTaBJIsIsl MAJIOJIETHETO peOEHKa C HEW, €ClIM, KOHEYHO, MaTh IPU 3TOM HE CTpajacT
QJIKOTOJIBHOW, HAPKOTUYECKON Y MHOM 3aBUCUMOCTBIO U I0JKHBIM 00Pa30M HUCIIOJIHSIET
CBOM IIPSIMbIE POUTENBCKUE 00s13aHHOCTH. OJTHAKO pelasi BOIPOC ¢ peOeHKOM Oolee
CTapIIero BO3pacTa, €CIM OTeIl ¥ MaTh B PABHOW CTENEHH MCTIOIHSIIOT B MOJHON Mepe
CBOM 00513aHHOCTH, UMEIOT OJIArONPUSTHBIC KUJIHIHBIC YCIOBUS, TO B 3TOM ClIydae
CyJl YYUTBIBa€T MHEHHE pEOEHKaA.

B cootBerctBuu ¢ 4. 2 cr. 66 CK P® poaurenu BmpaBe 3akiIlOYUTH B
NUCHbMEHHON (OpMe COIJIalleHHE O MOPSAJKE OCYILIECTBICHHS POJIUTENBCKUX IIPaB
poJuTENEM, IPOKUBAIOLIUM OTIEIBHO OT pedeHka. Eciu poauTenu He MOTYT IpUNHTH
K COTJAIEHWIO, CHOp pa3pelaercs CyJoM C Yy4YacTHEM OpraHa oOIEKH H
NIONICYUTENhCTBA MO TpeOOBaHUIO poxuTeneit (omHoro w3 Hux). [lo TpeGoBaHMIO
poautenei (OMHOTO W3 HUX) B TMOPSAJIKE, YCTAHOBICHHOM TPaXXIaHCKUM
IPOLECCYaIbHBIM 3aKOHOJATENLCTBOM, CY/l C 00s3aTEIbHBIM Y4aCTHEM OpraHa OIeKH
U TIOTIEYUTENIbCTBA BIIPABE OMPECINUTh MOPAIOK OCYIIECTBICHUS! POJUTENBCKUX MTPaB
Ha TIepUOJI 0 BCTYIUICHUS B 3aKOHHYIO CHITY Cy/IeOHOTO PEIICHHUS.

OpHako  NpakTHYECKOE  MPUMEHEHME  JAaHHOTO  COIJIAIeHMs,  Kak
CaMOCTOSITENTFHOTO BUJa COTJIAIICHUI B CEMEHHOM TpaBe, MPaKTHIECKH HEAKTyaJIbHO
Ha CETOJHSIIHUN JIEHb BBUY OTCYTCTBUS YETKOU pErjaMeHTalNH.

[Ipu ycTaHOBIIEHMH CYIOM TOpsiAKa OOUIEHUS C pPEOCHKOM OTAENbHO
MPOXKHUBAIOIIETO POIUTEINSI CTIOPHBIM SIBIISIETCS BOTIPOC O MECTE OOIICHUS POTUTEIS C
pebEHKOM 1 HEOOXOIMMOCTH IPUCYTCTBUS, HATTPUMED, POTUTEISI, C KOTOPHIM PEOCHOK

IIPOXKHUBACT, 00 OJIM3KHX POACTBCHHHUKOB CO CTOPOHBI 3TOI'O POJUTCIILA.
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Takum oOpa3oM, aHaMM3 CEMEMHOTO 3aKOHOJATENIbCTBA IO BOMPOCAM
peanu3aluy POIUTENICKUX IIPaB B CBA3U C PA3JACIBHBIM IPOKUBAHUEM POJUTEIEH
MO3BOJISIET CJeNaTh Cleaylollee 3akitoueHue. Bo-nepBbiX, HEOOXOIMMO PEHIUThH
BOIIPOC OIPEAEIEHUs CTaTyca POAUTENSA, MPOXKUBAIOLIECTO OTAECIBHO, TaK KakK Ha
CETOJHSIIHUN JIEHb CEMEWHBIM 3aKOHOAATEIIbCTBOM 00a pOJIUTENS HaJeNICHBI
pPaBHBIMHU MpaBaMH, HE3aBUCUMO OT HaIM4us (pakTa COBMECTHOTO WJIM Pa3/IeIbHOTO
IPOKUBAHUS C PEOCHKOM.

OpnHako OOJIBIIMHCTBO CYACOHBIX MPOLIECCOB BO3HUKAET BBUJLY TOrO, 4YTO
pOJIUTENh, COBMECTHO MPOXKHUBAIOIIUNA € PEOCHKOM, BBIHYXIEH I pEUIeHUs
OMEpaTUBHBIX TNpoOieM pedeHKa WIM € LEeIbl0 3allUThl MpaB IOCIEAHETO,
COIJIACOBBIBATH JIFOOBIE CBOU JEHCTBUS C OTACIBHO KUBYILIUM poauTesneM. Bo-BTOpbIX,
perniasi BONpoc NPOXKUBAHUS JI€TEH ¢ OJHUM M3 POJUTENEH, HEOOXOIUMO YUUTHIBATh
MHEHHUE peOeHKa, TaK KakK, MPEeXkIe BCEro, JOJIKHBI YUUTHIBATHCSI UMEHHO MHTEPECHI
pebenka. 1, HakoHel, CTOMT OTMETUTb, YTO HECOOTBETCTBUE IOJIOKEHUMN
COBPEMEHHOTI'0 CEMEVHOT0 3aKOHOJATEIBCTBA YPOBHIO COLIMAIBHO — YKOHOMHUYECKOTO
pa3BUTHA  IOPOKJAeT  TEHIACHLMIO  pa3pyLICHUs  CEMEHWHBIX  OTHOLICHUH,
pacnpoCTpaHEeHUsl CIy4aeB HECOOIOJEHUSI IMpaB HECOBEPLICHHOJIETHUX JeTel, a
TaK)Ke MpaB U 00s13aHHOCTEHN pOAUTEINCH 1O UX BOCITUTAHUIO.

B cuny Hamuuusg paBHBIX TMpaB M PAaBHOM OTBETCTBEHHOCTH B OTHOUIEHUU
HapylIEeHUsT JaHHBIX TMpaB OOOMMHU  pPOAUTENSIMH, B UEISAX  MOBBIIICHUS
OTBETCTBEHHOCTH POAMTEINS, IIPOKUBAIOIIETO OTIAEIBHO M HE IPUHUMAIOLIETO
aKTUBHOTO YYacTHUSl B BOCIHMTAHMM pPEOEHKA, CIEAYeT BBECTH MPABUJIO O JUIICHHUU
pPOIUTENBCKUX MpaB OOOMX PpPOAUTENIC 32 HEBBINOJIHEHHE POJUTEIBCKUX

00513aHHOCTEN.
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