YJIK 34.096
Aopamoe A.1O.,
CMYOEeHm Mazucmpanmypol
3 Kypc, Hucmumym ucmopuu u npasa
DI'boOY «XI'Y um. H. @. Kamanoesa»
Poccusa, Pecnyonuxka Xaxacusa, 2. Abakan

Hayunwii pyxkosooumenw: Ilopocenoes I1.U.

OTJIMYME OIIEPATUBHOI'O SKCIIEPUMEHTA OT
INPOBOKAIIM NTPECTYIIVIEHUA

Annomayun: OnepamuHo-po3vlCKHASL 0esIMeNbHOCHb OP2AHO8 6HYMPEHHUX
oen ucpaenm eecoma 3HAYUMYHO pOJlb, be3 nee 3avacmyro CJA0JCHO peulumb 3a0alm,
cmoswue nepeo yeosio8HbIM Cy0onpouzeoocmeom. Ha cecoonswnuii 0envb secoma
aKkmyaibHbiMu cmajiu nmemvl KoOppynuyuu, e63amovYHudecmed, KOMMepuecKozso
NOOKYNA, Ol pACKPbIMUS KOMOPbLX COMPYOHUKU NOJUYUU NPUMEHSION MAKOU 8UO
onepamueHO-poO3blCKHbIX Meponpuﬂmuﬁ, KakK onepamueﬂbzﬁ IKCnepumeHni.

Knroueewvie cnosa: onepamueHO-po3blCKHAA ()eﬂmejleOCn’Ib, onepamueHo-
PO3bICKHblE meponpuiamus, onepamueHbzzZ IKcnepumerm, nposokayus
npecmynieHuu.

Annotation: The operational-search activity of the internal affairs bodies
plays a very significant role, without it is often difficult to solve the problems facing
criminal proceedings. To date, the topics of corruption, bribery, commercial bribery
have become very relevant, for the disclosure of which police officers use such a
type of operational-search measures as an operational experiment.
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OnepaTUBHO PO3BICKHOE MEPONPUITHE ONEPATUBHBIA SKCIIEPUMEHT HMEET
BKHYIO POJIb B PACKPBITUU MPECTYIUICHUH, OJJTHAKO MPUXOAUTCS KOHCTATUPOBAThH
(bakThl MPOBOKAIIMU TPECTYIUICHUH, KOTOPHIE HEPEAKO WMEIOT MECTO TMPU €ro
npoBeneHud. [{aHHBIN Bompoc TpeOyeT TIIATEeIbHOTO MCCIEeN0BaHUS, MOCKOIbKY
MPOBOKAIIMSl «YCHJIUBAET JCCTPYKTUBHYIO POJb B HAMpABJICHUU HA COJMKCHUS
HOPM MOpaJH U mpasay [3, c. 5].

beccniopno, mpoBeneHue MEpONpUATHSI TOJKHO MPOBOJIUTHCS B CTPOrOM
cOOJIIOICHUU 3aKOHOJATENIbCTBA, OBITh HAINIPABIICHO HA BBIABJICHUE U MPECCUCHUE
NPECTYIJICHUSI, MEXIY TEM, Helb3s 3a0bIBaTh O HOpPMax MOpalH, 4YeCcTd U
0J1aropo/IcTBa, KOTOPBIE TAK)Ke HEOOXOIUMO COOJIIOIaTh B JI000H NESITEIbHOCTH, B
TOM YHUCJIE U TPAaBOOXPAHUTEIIHHOM.

Cretyer OTMETUTB, UTO ONEPATUBHBIN IKCIIEPUMEHT BEChbMa HEOPAUHAPHBII
Bua OPM. Jliist Hadana ero npoBeneHust TpeOyeTcsi, YTOObI B MPABOOXPAHUTEIIbHbBIC
OpraHbl TMOCTYNWJU CBEJACHUA O TOATrOTaBIMBAEMOM, COBEPIIAEMOM WJIU
COBEPIIIEHHOM TMPECTYIUICHUH CpPEIHEH TSKECTHU, TSIKKOM HIA 0CO00 TSKKOM
MPECTYIJICHUHU.

JlaHHO€ MEpOIPUITHE SABISETCS HEIVIACHBIM 10 OTHOUIEHUIO K JIMIAM,
KOTOpPBIE MPEJCTABIISIIOT OonepaTuBHbIN uHTEpec. [Ipu 3TOM, TakoMy JIMITY JOJKEH
OBITh TMpPEJCTAaBJICH BBHIOOP: COBEpIIaTh MPECTYIUICHHWE JHUOO OTKa3aThCs OT
3aBEpUICHUS YK€ HAYaTOTO MPOTHUBOIPABHOIO JICSTHUSI.

B cnyuae, eciu B XOlie IKCIEPUMEHTa MPOBEPSIEMOE JIUIIO COBEpIIAET
JEUCTBUS, COAEPIKAIINE PU3HAKU MTPECTYIUICHUS, OHO MPUBJIEKAETCS K YTOJIOBHOM
OTBETCTBEHHOCTH COTJIACHO JNEHCTBYIOIIEMY 3aKOHOAATENBbCTBY. BaXXHO U TO, 4YTO
CUTyalus JOJDKHA OBITh CMOJIEJIMpPOBaHAa TakuM oO0pa3oM, 4YTOObI JIMIO, B
OTHOIIIEHUU KoToporo mpoBogutcs OPM, okaszanoch mepen BbIOOPOM, MpUYEM
JIOOPOBOJILHBIM U OCO3HAHHBIM.

Henb3ss He oTMeTuTh M TOT (haKT, YTO JOJDKHOCTHOE JIUII0, KOTOPOMY
MOPYYCHO TIPOBEJICHHWE OIMEPATUBHOTO JKCIEPUMEHTA, TAKXKE BIIPaBE BHIOUPATH,

MPOBOAUTH WJIM HET JaHHOE MEpOIpHUsATHE J0 KOHIa [D, ¢. 256]. Pa3pemaercs B
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MIPOIIECCE IPOBEACHUS ONIEPATUBHOTO SKCIIEPUMEHTA BIMATH HA IPOBEPSIEMBIX JIUILI,
noOyXx1asi UX COBEpIIATh AEUCTBUS. ITO HEOOXOAUMO JUIsl TOTO, YTOOBI IPOBEPUTH,
MPUYACTHO JIM JIUIIO K TTOATOTOBKE WJIA COBEPIICHUIO MPECTYIJICHUS, OOHAPYKUTh
MPECTYIHBIE CBSI3U MPU UX HATTMYUH, PACKPBITH CIIOCOOBI KPUMUHAIBHBIX JEHCTBUM.

Paccyxnasi 0 BaXKHOCTH BBISIBJICHUS U MPECEUCHUS MPECTYIUICHUH, HENb3s
3a0bIBaTh O TOM, UYTO ONEPATHUBHBINA SKCIEPUMEHT HU B KOEM Clly4ae HE JOJKEH
MpPOBOLMPOBATh  JUIO K  COBEPLICHUID  IPOTHUBONPABHBIX  JICMCTBUU,
BOCIPOU3BOANTD, TOBTOPSITH BCE OOCTOATENHCTBA PACCIIEYEMOT0 IPECTYIUICHUS U
T.11. [4, €.38]

Mogenupyss MepomnpHsTHE, COTPYAHUKH IPABOOXPAHUTENIBHBIX OPraHOB
JIOJDKHBI UMETh BBHUJY, UTO HEJb3sl OKa3bIBaTh JABJICHHUE HA MPOBEPSIEMBIX JIUII,
HUKAK HE MOATAJIKUBAThH UX Ha cOBepIeHUE aercTBUid. Hy)XHO, 4TOOBI 4eToBeK caM
czelain BeIOOp coBeplIaTh AESIHUE, TMO0 OTKA3aThCs, P 3TOM OH JOJDKEH CIIETIaTh
ATOT BBIOOP OCO3HAHHO.

W CckinounB MOACTPEKATENIBCTBO U MPOBOKALMIO, ONEPATUBHBIN COTPYIHHUK
OepeT CcUTyaluio TMOJ KOHTPOJb, MPU ITOM (UKCUPYET BECh MpPOIECC Ha
MaTepUaNbHBIX HOCHUTENSIX, KOTOpble mpuodmatTcs k wmarepuaram OPM wu
HalpaBJSIIOTC ~ OpraHaM  NPEIBapUTENbHOTO  pacciaefoBaHus.  Marepuansl
COZEpKaT BHJIEO3AIIMCU BCTpEY, Ieperady JIECHEKHBIX CpPEICTB, ayIuO3alUCH
TenedOHHBIX Pa3roOBOPOB, KOTOPHIM, B TMOCJEAyIONIEM, OyneT MpuiaH CTaTyc
BEILIECTBEHHBIX JI0KA3aTENIbCTB 110 YTOJIOBHOMY JIEITY.

[TonyuuB HajuIe)KaIUM 00pa30M pacceKpeueHHbIE MaTEPUAIIbI, CIICIOBATENb
MPOBOJUT OKCHEPTU3Y, UYTOOBI MCKIIOYUTH (akT Haimuuus mpoBokamuu. Ha
pa3pelieHre HKCIEPTOB JOJKEH ObITh MOCTABJICH BOMPOC, HE HOCST JIM JACUCTBUS
nuua, kotropoe npoBoaut OPM, npoBOKallMOHHBIN XapakTep.

OnHako, MOTEHIMAIBHO IOAO3PEBAEMOE JIMIIO, B OTHOIIEHUH KOTOPOTO
MPOBOJUTCS JOCIIECTBEHHAS MPOBEPKA U JJaXke BO30YKJIEHO YTOJIOBHOE JIEIIO, YKe
CTAHOBUTCSI YYACTHUKOM YTOJIOBHOTO CYAONPOM3BOACTBA, HECMOTPS Ha TO, YTO B

JNEUCTBUSAX COTPYAHHUKOB HMEET MECTO IIpoBOKauus. Tak, JMIo, BO3MOKHO
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HEBUHOBHOE UM HENPUYACTHOE K COBEPUICHUIO NPOTUBONPABHBIX JICSIHUM,
MOABEPraeTCs BO3ICUCTBUIO ITPABOOXPAHUTEIBHON CUCTEMBI, UTO HE JOJKHO UMETh
MecTo. JleMcTBHS COTPYIHUKOB MOJUIMH JTOJDKHBI OBITh HANPaBICHBI UMEHHO Ha
BBISIBJICHUE U TIPECECUCHUE NMPECTYIUIEHUM, a HE HAa NMOATAIKMBAHUE HEBUHOBHBIX
IpakJaH Ha COBEPILIEHNE MPOTUBONPABHBIX JICSHUIA.

Heo0xoaumo, ¢ 1eablo NCKII0YEHUSI HEOOOCHOBAHHOTO TTPUBJICUEHHUS JIHIL] K
YTOJIOBHOM OTBETCTBEHHOCTH Y HAPYLIEHUS UX KOHCTUTYLIMOHHBIX IPAB, TPOBEPATH
DKCIIEPTHBIM MyTEM HaJIWuue JHUOO OTCYTCTBHE MPOBOKALMH B JEHCTBHAX
ONEPATUBHBIX COTPYJAHUKOB €IIE€ HA CTAalMd IMPOBEJACHUS OINEPATUBHOTO
JKCIEpUMEHTa. VIMEHHO Ha ATON CTaJuU JTOJKHO OBITh MPUHATO PELICHUE, UMEET
JM MOJy4YeHHas WH(OpMalus JOKa3aTeIbCTBEHHOE 3HAUYEHUE U HE COBEPLIEHO JIU
IIPECTYILICHUE TIOJ JaBJICHUEM CUCTEMBI.

K coxanenuto, neMCTByIOIIEE YrOJOBHOE 3aKOHOJATEIBCTBO M 3aKOH 00
OPJ/l, He comepXUT MOAOOHBIX BO3MOXHOCTEH, XOTS TaKO€ 3aKOHOJATEIbHOE
3aKpEIUICHHE MTOMOKET UCKIIOYUThH OIMMOKH, KOTOPbIe HEraTUBHO BJIMSIOT KaK Ha
KaueCTBO MPEBAPUTEIBHOIO PACCIEIOBAHNUsA, TAK U HA COOIIOICHUE ITPaB rPak/IaH.

B 3axnroueHue mpuBeneM pacKpbIBaOIIEe CyTh MPOOJIEMbl BbICKa3bIBAaHHUE
A.®. BonbIHCKOTO, YTO «IMIPOBOKAIMS MPECTYIUICHUS] HE MOXET OBITh ONpaBaHa
HUYEM, JJa)Ke CaMbIMU OJIarOPOJIHBIMU LIEJIBIO U JIeJIaMU OOPBObI C TPECTYIMHOCTHIO»
[3, c. 34]. He cornacuthCcsi ¢ aBTOPOM OYCHB CIIOKHO, MOCKOJBKY MPOBOKAIIUS
PYILIUT BCIKOE MpEACTaBiIeHUE 0 01aropoAactse U yecTh. CyTh TaKOro MOBEIECHUS
OCcKOpOWUTEeIbHA, W HE BAXHO, KEM SBJISETCS CIPOBOLMPOBAHHBIN, Ha (HoHE
HEJOMyCTUMOTI'O MOBEJEHUS MMPOBOKATOPA, OH CTAHOBUTCS JKEPTBOM OecuecTHOro
MOCTYTKA MPABOOXPAHUTEIIS.
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