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BOJIA U BOJIEU3BABJIEHUE B I'PAYKJIIAHCKOM ITPABE

Annomayusn: B oanHol cmamve asmop paccmampuéaem NOHAMuUs «80JIs» U
«60JIeU3bA6TIEHUE», COOMHOCUM UX M@DlC()y 00601/7, npueoc)ﬂ pasiudrnsvle mMo4Ku
3PEHUA YUBUIUCMOE. B acnexme 6bzcmp0pa36u6ai0u;ux0}l 2panC0aHCKO-npa808blx
OMHOWEHUN NOOHUMAEMCS eonpoc o HeoOxXo0uUMocmu yuema MHEeHUA U JHcelarus
JUuYy, Komopsle ecmynaront 6 002060prl€ npasoomHoOutleHUA. 3ampaeu6aemc;z
B0ONPOC 0 NPUSHAHUU 002080PA HEOCUCMBUMENbHbIM 8 CULY HATUYUSL MeHCOY BOlel
U 60J1€U3BABTIEHUEM pasvmquﬁ.

Knwuesvie cnoea: [padsxcoanckoe npaso, coenka, 6078, B0J1eU3bAGIEHUE,
COOMHOUIEeHUEe NOHAMUL 801U U 80JIeU3bSGIECHUE.

Annotation: In this article, the author examines the concepts of will and
expression of will, correlates them with each other, citing various points of view of
the authors-civilists. In the aspect of rapidly developing civil law relations, the
question of the need to take into account the opinions and desires of persons who
enter into contractual relations is raised. The issue of invalidation of the contract
due to the existence of differences between the will and the expression of will is

raised.

«Hay4Ho-npaKkTu4eckun aneKTpoHHbIN XXypHan Annea Hayku» Ne7(70) 2022
Alley-science.ru



Key words: Civil law, transaction, will, expression of will, correlation of the

concepts of will and expression of will,

Boing — B rpaxxaaHckoM MpaBe paccMaTPUBAETCS B Kau€CTBE BHYTPEHHETO
CTpPEMJICHHUS YYaCTHHKA TPaKJaHCKO-IIPABOBBIX OTHOIIICHUM, KOTOPOE HAIpaBJIEHO
HCKJIIOUUTEIBLHO HA IOCTHXKEHUE OTPEICIICHHOTO IPaBOBOro pe3yJibraTa [3, c. 16].

BosensbsiBiieHne xe SBISIETCS BHEIIHUM MPOSIBIICHUEM BOJIM CTOPOH CIIETKH.

CoBepiiasi TpakJIaHCKO-TIPABOBYIO CJEIKY, CTOPOHBI H3BSBISIOT CBOE
JKEJTaHWE€ U HaMEpPeHUWE Ha YCTAHOBJICHHWE, W3MEHEHHE WIM MpeKpalieHue
OMpeNICNIEHHBIX MPaB U 00s3aHHOCTEN. B 3aBUCUMOCTH OT BUJA CHIEJIOK CTOPOHBI
CTaBAT Tepea co00l M KOHTPAreHTOM pa3IMYHOro poja 3amaud. Hampumep: 1o
JIOTOBOpaM KYIUTU-TIPOJIKU TPOJIaBel] B MEPBYIO OuYepelb XOYET MPOoJaTh CBOMU
TOBap M MOJIYYUTh 3@ HETO JICHEKHOE BO3HArpakJCHUE, MOKYNaTeNb ke, B CBOIO
o4epe/ib, )KeJIAeT KyMUTh JaHHBIA TOBAP Y KOHKPETHOTO MPO/IaBIIa, 3aIJIATUB HEKYIO
CyMMYy JieHer. J[Jisi BOILIOIIEHUS B KU3Hb CBOUX HAMEPEHUN CTOPOHBI 3aKIIFOYAIOT
I'PpaXIaHCKO-TIPAaBOBOM JIOTOBOP, KOTOPBIM MOXET OBITh COBEPIIEH KaK B YCTHOM,
TaK ¥ B MUCbMEHHOU (popMe, B 3aBUCUMOCTH OT BHJa JOTOBOPA U KeJIaHUs CTOPOH.
B nmanHoM mpuMepe corjialieHue O IMOKYIKE-TPOoJa)ke TOBapa SBJSETCS HUYEM
WHBIM KaK BHeITHeH (opMOi BEIpaKEHHUS BOJIU CTOPOH, T.€. — BOJICU3BIBICHUCM.

BOoNbIIMHCTBO YyUEHBIX YTBEPXKIAAIOT, YTO OIEHWUTH C TOUKHM 3pPEHUs IIpaBa
MOKHO  TOJIbKO  BOJICU3BSIBJICHHME, TIOCKOJbKY HWMEHHO OHO  SIBJISIETCS
OnpeeIroNM (DAKTOPOM COBEPILICHUS CACIKU.

B 3aBucuMoct OT MOMEHTa BOSHUKHOBEHUSI, U3BMEHEHUS WIN MPEeKpaIieHus
MPABOOTHOIIEHUH B HAYKE BBIJICIAIOTCA KOHCEHCYaJIbHbIE U PEaJbHBIEC CIEJIKHU.
Ecau roBoputh 0 mepBbIX, TO 371€Ch, YTOOBI JIEUCTBUE OOpEJIO MPABOBOM XapaKTep
HEO0OXOIMMO BOJICU3BSIBICHUE CTOPOH CHENKH, 3ahUKCUPOBaHHOE Ha Oymare. UTo
K€ KacaeTcsl peasibHbIX CIIENIOK, TO TYT OJHOTO BOJIEU3bSIBICHUS Majo, OCHOBHOE

3HA4YCHUC 31€Ch UMECT (baKTI/I‘ICCKaSI nepcaada MMynuicCTBa.

«Hay4Ho-npaKkTu4eckun aneKTpoHHbIN XXypHan Annea Hayku» Ne7(70) 2022
Alley-science.ru



HemnocpenctBerHo cam mporecc (GOpMHUPOBAHUS BOJHM HUMEET HECKOJBKO
ATAIOB, OCHOBHBIMU W3 KOTOPBIX SIBJIAIOTCSA MPUHATUE U UCIIOJTHEHUE PEIICHUS.

B nutepartype BcTpedaroTcst v JOMOTHUTENbHbBIE 3Tanbl. Tak, Hanpumep, H.B.
PabunoBny mosaraer, dYro Juisi  OoJiee TOJHOTO TOHWMAaHUS TpoIecca
dbopMHpOBaHUS BOJM HEOOXOAMM KJIIOYEBOM ATal Kak HWHUIMUPOBAHHE
JeSITENbHOCTH U €€ noaaepxkanue [4, C. 134] Ilo MHeHUIO aBTOpa, IPETBOPEHUE
UJICH B JKU3HB SBISICTCS] 00SI3aTEIHHBIM YCIOBUEM BBIPAKCHUS BOJIM CTOPOHBI, JIJIS
HACTYTUICHUS ONPEICNICHHBIX IOPUINYECKUX TTOCIEICTBUM.

B umBuiIMCTHKE BBIIEIACTCS TAKXKE 3Tal BOJICOOpa30BaHMS, COCTOAIIUM, B
CBOIO OY€pEb, U3 TPEX ITAIOB:

1) Ilpouecc mosiBieHre BOJIM (PUIMYECKOTO WM FOPUIUYECKOTO JIMIA, KOTOpas
HaIpaBJICHA Ha COBEPILICHUE CHCIKU;

2) Omnpenenenue crnocoO0B yAOBIETBOPEHUSI TOTPEOHOCTH B UeM-TTHOO;

3) HemocpencTBEHHO NTPUHATHE PEUICHUS COBEPIIUTH TPaXKIAHCKO-TIPABOBYIO
caenky [5, ¢. 135].

Cama o ceOe BoJsi O6e3 MpeTBOpeHus € B KU3Hb, OECCIIOPHO, HE OKA3bIBACT
HUKAKOT0 BJIMSIHUSI Ha TPAKIAHCKO-TIPABOBHIE OTHOIICHUS U HE UMEET HUKAKOU
IOpUIMYECKON cHIibl. PellleHue Mna COBEpPIIUTh CAEJKY AOBOAMTCS JI0 JIPYTHUX
YYaCTHUKOB UCKIIFOUUTEIBHO C IOMOILBIO €€ BHEIIIHETO BHIPAXKEHUS.

Bous siBnisieTcst 00beKTUBHBIM (DAKTOPOM JJ1sI OTIPEICTICHHS XapaKTepa JIto0ou
caenku. IMEHHO B 3aBUCUMOCTHU OT He€ 3akoHoAaTenb B CT. 154 'K P® paznenser
CHEIKM Ha OJHOCTOPOHHHUE, ABYXCTOPOHHHE M MHOroctoponHue [2]. Ho 3mech
CJieyeT OTMETUTh TO, YTO B IUBWJIMCTUKE MOHSATUE OJJHOCTOPOHHETO JOTOBOpa HE
CTAaBUTCS B 3aBHCUMOCTb OT BOJM CTOPOH, a CBS3aHO, B IEPBYIO OYEpEb, C
HaJIMYueM TIpaB U 00S3aHHOCTEH y HUX. B OJHOCTOPOHHUX JOTOBOpAaX y OJHOM
CTOPOHBI €CTh 00S3aHHOCTH, a Y JIPYTrOil — TOJBKO TpaBa. B MBYyXCTOPOHHUX XKe Y
00erx CTOPOH MPUCYTCTBYIOT KaK MpaBa, TaK U 00S3aHHOCTH.

B nureparype mo maHHOMY BOIPOCY CYIIECTBYET MOYTH €IUHOTJIacHas

mo3unus aBTOPOB-LIMBHUIIMCTOB O TOM, YTO BOJICU3BABICHHC W BOJIA JOJIKHBI
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coBmaaarh. Takasg mO3UIMA TPE3IOMUPYETCS M B HAIEM TPAXKIAHCKOM
3aKOHOJIATENbCTBE.

Ha npakTtuke, B CBOIO O4Ye€peab, BCTPEUYAIOTCI MOMEHTHI, KOrJa 3TH JBa
MOHSTHUS PACXOIATCSA YACTUYHO WJIA MOJIHOCTBIO. [I[py HEgOCTaTKE OIBITAa Y CTOPOH
MOXET CIYYUThCA TaK, YTO BHEIIHEE BBIpAKEHUE BOJIM (BOJICH3BSBICHHE) U
HETOCPECTBEHHO caMa BOJISI HE COIIOCTAaBIIICTCS IPYT ¢ APYroM BoooOIie. B Takux
CUTYaIMsIX BO3HUKAET OCHOBHOM BOTIPOC: UTO M3 3TOTO TOHKHO OBITH B TPHOPUTETE
MIpY ONPEJICIICHUH IPaXKJaHCKO-TIPABOBBIX MOCIEACTBUM?

B nutepatype BCcTpedaroTcsi Tp¥ OCHOBHBIE MTO3UIIMA OTHOCUTEIBLHO JAHHOTO
BOIIPOCA:

1) B.IL. [llaxmatoB u H.B. PabunoBu4Y npuaepKuUBarOTCs MO3UIINH, YTO B
CIIOPHOM CHUTyalluW BOJIS JOJDKHA PAacCMAaTPUBATHCA B KadyeCTBE MPEPOTraTHUBOM
XapaKTePUCTUKHU MPHU 3aKII0UCHUH caeiaku. Ho ciaeayer oTMeTUTh TOT (akT, 4yTo B
JTAHHOM cJlydae JI0JbKHA OBITh BBISICHEHAa MMEHHO MCTHHHAs BOJIS, KOTOpas MMella
MeCTO OBITH B MOMEHT COBepilieHus caenku [4, c. 130].

2) Takue nuBuiauctel, kKak C.B. 3ankoBckas m W.b. HoBuikwmii, cuurtarot
BOJICU3bSBJICHUE B KAY€CTBE OCHOBHOM XapaKTEPUCTUKHU, T.K. C OJHON CTOPOHBI,
CIIOCOOCTBYET €IMHOOOPAa3HOMY MPUMEHEHHS CyJJaMy HOPM 3aKOHA Ha MPAKTHKE, C
JPYyroil CTOPOHBI, CTUMYJIUPYET YYACTHUKOB TPaKIAaHCKHX OTHOIIEHUN Ooiee
CEpPhE3HO OTHOCUTCS B JOTOBOPHOM paboTe, Kak K MPOIIECCy MPETBOPEHUS BOJIA B
JKU3HB.[6, c. 192].

3) TpeThio MO3ULIMIO MPEACTABISAIOT Takue aBTophl, kKak d.C. Xeiidern, B.A.
Mycun, O.C. Hodpde, M.M. Arapkos. CoriacHO uX MHEHHUIO BOJICU3bSIBICHUE U
BOJISI — PAaBHO3HAYHbIC MOHATUA. [[MBWIMCTBI CUMTAIOT, YTO TOJBKO B Ciy4ae
COBMAJCHUS ATUX JBYX MOHSATHI Ha MPAKTHKE MPEIONPEAETIeT BO3MOXKHOCTb
MPU3HAHUS CHEIKH JCUCTBUTEIBHOW. ECIM K€ OHM HE COBMAAAIOT, TO CHEJKA
CUUTAETCS HeIeHUCTBUTEIbHOMU [7, ¢. 15].

AHanu3upys. pa3NvWyYHbIE TMOAXOAbl K TOHUMAHUID W COOTHOIICHHIO

pacCMaTpUuBaACMbIX HOHSITHﬁ, MOXXHO CACJIaTb BbIBOJ O HpaKTHLIeCKOﬁ 3HaAaYMMOCTH
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BOJIM B TPaXJAHCKOM IpaBe, 00 OCBEHMIEHHOCTH TaHHOTO BOIMPOCAa B HAyYHOU
JUTEPATYpE 3aKOHOJATENIbCTBE. TaKk WIM HHAYE, BCE pPABHO HA NPAKTUKE
BCTPEYAIOTCSI BOIIPOCHI PA3JIMYHOTO XapaKTEpa, C KOTOPHIMU CTAJIKUBAIOTCS CYbI
P NPUMEHEHUH HOPM 3aKOHOJIATENBCTBA, HO 31€Ch YK€ HYKHO pacCMaTpUBaTh
Ka)KJIbI KOHKPETHBIN ciiydail oTaenbHo. Ho B 11000M ciiydae o IeCTBUTEIbHOCTH
COBEPILICHHON CHEIKM MOXXHO YTBEPXKIATh IOCJIC MPU3HAHUE 3a HEW KadyecTB
IOPUINIECKOTO (DaKTa, TOPOKAAIOIIETO TOT MPABOBOW PeE3yibTaT, K KOTOPOMY
CTPEMHUJIUCh CYOBEKTHI CACNKW. JlJIs 3TOro HeoOXOAWMO BBHITIOJTHEHHE U

co0JII0ICHUE OCHOBHBIX YCIIOBHUH.
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