YIK 341.9
Kpoumop E.H.,
Cmyoenm mazucmpamypol
1 Kypc, ropuouueckuii uncmumym
HUY «beal'Y»
Poccusn, 2. benzopoo

Hayunwtit pykosooumens: bouapoe B.A.

NCKOBAS JABHOCTDb B MEXKXAYHAPOJIHOM ITPABE

Annomauus. 6 OaHHOU  cmamve  PACCMAMPUBAIOMCS  BONPOCH
UCTNOPUYECK020 pa3sumusi OAGHOCMU, NOHAMUE UCKOBOU OABHOCMU, KOHYenyus
UCKOBOU O0ABHOCMU 6 MENCOYHAPOOHOM Npase. UCHUCTEeHUEe CPOKA UCKOBOL
oasrnocmu.
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THE STATUTE OF LIMITATIONS IN INTERNATIONAL LAW

Annotation: this article deals with the historical development of the limitation
period, the concept of limitation period, and the concept of limitation period in
international law. calculation of the limitation period.
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claim, international law.

HcTopudecku CI0XKHIOCh, UTO UCK — 3TO OJUH CIOCOO0B 00palleHus B Cy,
3a 3alMTOM TpaB U HMHTEPECOB, KOTOPHIE OXPAHSIOTCA 3aKOHOM, a TaKXe OH
SIBJIIETCSI OCHOBAHMEM JIJIsl BO30Y KJIEHUS TPaKIaHCKOro Aena B cyae. OnpeneiaeHue

HCKa B 6YKB3J'IBHOM CMBICJIC UACT OT CJI0BA KUCKATb», MHAYC I'OBOPA, UCKATL 3allITUTY
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B cyne. CraryTel 00 HMCKOBOW JaBHOCTH TOSBHJIMCH €IIIE¢ B PUMCKOM MpaBe U
COCTaBJISIIOT OCHOBY OTPAaHMYEHUM, MPETYCMOTPEHHBIX B TPAXKIAHCKO-TIPABOBBIX
kojiekcax Ctpanbl. J[aHHOCTh O3HAYAET UCTEUECHHUE OIPEJEICHHOIO BPEMEHH, IO
OTHOIIICHHIO K MPUOOPETEHUIO TN yTpaTe KaKoro-imbo mpasa.

B Teopum mpaBa maBHOCTHP MOHMMAaNach Kak M3MEHCHHE B IIpaBax 4epe3
peanuzaiuio, JM00 HE peai3allii0 UX B TEUEHHE OMpPENENICHHOro mnepuoja. B
3aBUCUMOCTH OT XapaKTepa BIUAHUSA, KOTOPOE OKA3bIBACTCS €10 HA IOPUINYECKUE
OTHOIILICHHUS], ICKOBAas TaBHOCTH JIEJUTCS Ha J[BAa BUJA: IO BPEMEHHU, HEOOXOJUMOMY
JUJIsL €€ TIOJTHOTO JECUCTBUS U 10 MPOUCXO0XKACHUIO. Takke B 3aBUCUMOCTH OT TOTO,
4TO 00paIaiOCh BAXHOE BHUMAHHE, Pa3IMyaliyd JaBHOCTbh MPHOOpETATEeIbHYIO U
MoracuTeIbHy0. J[aBHOCTh MpUoOOpeTaTeIbHasA, TO €CTh Ha IPUOOPETEHUE KaKOIo-
100 Mpapa, a IOTacUTENIbHAs Ha MOTEPIO.

TpakTOBKa NOHATHS MCKOBOM JAaBHOCTU COAEPKHUTCS B [ paxkmaaHckom
konekce P®. MHaue roBopsi, C MOMEHTA, KOT/Ia TPaXKJaHUH y3HAJ, YTO €ro Ipasa
HapylIeHbl, y HEro BO3HMKAET CPOK MCKOBOM naBHoctu'. Hapymenme npasa
SABJISIETCS HEOOXOJMMBIM YCJIOBUEM, JJIsI TEUCHHS CpOKa MCKOBOW JaBHOCTH.
MHeHMs yYEHBIX PACXOISITCS O XapaKTePe UCKOBOM TaBHOCTH, TAK KaK OJIHU U3 HUX
MOJIararT, YTO Y MCKOBOW JABHOCTH TOJIBKO MAaT€pHUAIBHBIN XapakTep, a JAPyrue
CCBUIAIOTCS Ha MpOLECCyalbHbIA XapakTep. B mepBoM ciydae JuIo, 4b€ MPaBo
HAPYIIEHO, MOXET IMPUHYAUTh OTBETCTBEHHOTO K BOCCTAaHOBJICHUIO €T0
HapyLIEHHOTO TIpaBa 4epe3 CyA. A BO BTOPOM, I'pakJaHMH MOKET OOPAaTUTHCS B
CYJI IS pa3bsSICHEHHUS TaIbHEUIITNX 00CTOSTEILCTB.

B MexayHapoaHoM mpaBe OOJIbIIOE 3HAYCHHUE MPUIACTCS ISl TPAaBUIIBHOM
OPUEHTHUPOBKH B BOMPOCAX MCKOBOM HAaBHOCTH. JTO apTyMEHTUPOBAHO TEM, YTO B
IpOXIAaHCKOM IIpaBe OOJBIIMHCTBA CTPaH MHUpa [JIs1 IPUMEHCHHS MCKOBOMU
JTABHOCTA CYJOM JOCTAaTOYHO 3asBICHHUS OTBETUMKa. I[IOCKOJIBKY OTBETUHK

CCbLIIACTCA Ha IIPOITYCK CPpOKa JABHOCTH, U CY YCTAHABJIMBACT IIPABHUIIBHOCTD TaKOM

! I'paxnanckuii kogexe P® ot 30.11.1994. — Ne51-®3. Tlocn. Pen. 13.11.2020.
2 'ypesuu M.A. IIpaBo Ha uck. — M., 1949. — 216 c.
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CCBUIKH, CIIEyeT OTKa3 B TOM, YTOOBI CYJ| yAOBJIETBOPHII UCK JIaXe MO aOCOIIOTHO
000CHOBaHHBIM TPEOOBAHUSIM UCTIIA.

HckoBass 1aBHOCTH BIEPBBIE MOSIBUJIACH B MPETOPCKOM DIAUKTE: BBEIACHHBIC
UM HUCKH U CPOK OBLITM OTpaHUYEH ToJoM. A yxe B 424 r. Ha OCHOBaHUH PUMCKOTO
TpaXTAaHCKOTO TpaBa MO BCeM HckaMm Obuia BBeaeHa 30-leTHsis AaBHOCTH. B
PUMCKOM IIpaB€ CYILECTBOBAJIO TPHU YCIOBHS NPUMEHEHHS HCKOBOM JaBHOCTHU:
BO3HMKHOBEHUE UCKa, HEIMPEPHIBHOE TEUYCHHE CpOKAa W UCTEYECHHE ero. 1)
BoO3HUKHOBEHHE HCKa, TO €CTh ¢ MOMEHTA BO3HUKHOBEHHS IIpaBa Ha I0Ja4yy HCKa
HCUYUCIISIETCS. CPOK, TMOCJIE€ MCTEYEHUsI KOTOpOro, MCK mnoramaercs. st ero
VCUYUCIICHUS HYKHO OIIPEAEINTH MOMEHT, KOTJJa BO3HUKAET MPaBo Ha UCK. 2) [anee
Ba)KHO, YTOOBI CPOK B TEUEHHUE Y3aKOHEHHOT'O BPEMEHU MPOAOIIKAJICS HEPEPBIBHO.
3) [1o ucteyeHun cpoka UCK HE MOKET ObITh MPEIHSBIICH.

B 1974 r. Oba 3akmodyeHa KouBeHIMs 00 MCKOBOM JaBHOCTU B
MEXIYHApOJHOM KyIuie-pojaxe ToBapos. /{lanHoit KoHBeHIMeH ObL1 yCTaHOBIIEH
OJIUH BCEX JIOrOBOPOB MEKIYHAPOIHOU KYIUIM-TIPOJAKU CPOK UCKOBOM JaBHOCTHU —
4 roma. OTOT CPOK HAYMHAICS JHSA, KOTIa UMEJIO MECTO HapyLIEHUE JOTOBOpa, a B
OTHOIIEHUHU KAaKOT0-JIMOO HECOOTBETCTBHUS TOBapa YCIOBHUSM JOTOBOPA — CO JHS
Korja Obia mpou3BeAeHa (hakTHUecKas rnepeaa ToBapa MOKYyMaTeNo WA KOrjaa OH
OTKazajcsi O MpuHATUS ToBapa. Takxke »Toil KoHBeHIMeW ObLIM yCTaHOBJICHBI
IIpaBuiia O MEPEPHIBE WM MPOJJIEHUHN CPOKA UCKOBOW JABHOCTH, €M0 U3MEHEHUU U
MOPSIKE UCUYUCIICHUS, OBLJIO BBEJEHO OrpaHWYEHUE CPOKa MCKOBOW JaBHOCTH 10
roJaMyd M MPEIyCMaTPUBAIOTCS IIOCIEIACTBUSA €r0 UCTEUECHUs. TaKkKe HCKOBOE
3as1BJICHUE HE MOJICKUT IPU3HAHUIO U PACCMOTPEHUIO B CYJI€, €CIIM PACCMOTPEHUE
criopa ObLJI0 HAYATO MOCIIE UCTEUEHHS CPOKA MCKOBOW JJABHOCTH.

B KonBenmuu OOH 00 uCKOBOW MaBHOCTH B MEXIYHApPOJHOW KyIujie-
npojaxe ToBapoB 1974 r., Obl1 yCTaHOBJIEH CPOK MCKOBOM JIaBHOCTHU B YETHIPE r0/1a.
Poccuiickasa denepanus Takxke sBIsIeTcd ydyacTHULEW nanHodM Konsennuu. Tekcr
ee Obu1 mpunsT B Hoto-Mopke 14 mions 1974 ., a npoToKon 00 ee M3MEHEHHH,

npuHAaT B Bene 11 anpens 1980 r. JlaHe TeKCThl HEOJJHOKPATHO MyOJUKOBAJIUCH B
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Poccuu. KonBenuuu noanexxut patudukaiim, CoriiacHo ct. 42, a rpaMmora Kotopas
ObL1a paTuUIMpPOBaHa JI0JKHA CIaBaThCS Ha XpaHeHue [ 'eHepaibHOMY CEeKpeTapro
OOH. Ilpu 3ToM KoHBeHIMA BCTynaeT B CHITY JJ1s1 COOTBETCTBYIOLIETO rOCY1apCTBa
COTJIacHO CT. 44 B MEpPBBIA AEHb MECSlA, CICAYIOUIETO 3a MECALIEM, B KOTOPOM
MCTEKAaeT [IECTUMECAYHBIA IIEpHOJ IOCIe CIadyd Ha XPAaHEHUE  €ro
paTUPUKAITMOHHON IPaMOTHI WM JOKYMEHTA O MIPUCOCANHEHUU.

Bo MHoOrumx rocynapctBax, B KOTOPBIX HCKOBas JaBHOCTb ITPU3HAETCS
WHCTUTYTOM TPaXJAHCKOIO IMPOLECCa, IIOCIECAHUE NECATUIETUS NPOU3OLLIN
Cepbe3HbIE M3MEHEHHS B MOAXOAEC K MPUMEHEHHIO WHOCTPAHHBIX MpaBUI 00
uckoBor JnaBHoctu. Hampumep, B BenukoOputanum B 1984 1. mnpussT
crenuaibHbld 3aKOH 00 MHOCTPAHHBIX UCKOBBIX CPOKAX, B COOTBETCTBUU C JaHHBIM
3aKOHOM B aHTJIMICKOM MEXKIYyHApOJAHOM YaCTHOM IpaBe MpaBumiia 00 MCKOBOM
JABHOCTH HMHOCTPAHHOTO IpaBa TENEph OTHOCATCA K MaTepUalbHOMY IIPaBy
noroBopa. Takxke ncxonss u3 npaktuku cynoB CIIIA ucxoaut Takas TEHACHLMS,
KOTOpasi HallpaBlieHa Ha TO, YTOOBI OTKA3aThCA OT XAPAKTEPUCTHUKUA HHCTUTYTa
MCKOBOM JaBHOCTH B KAa4eCTBE IMPOLECCYaJbHOIO M HA NMPUMEHEHHE IOAX0Ja O
BbIOOPE 3aKOHA, IPUHATOTO B MEXTYHAPOIHOM YAaCTHOM IIpaBe.

JIOBOJIBHO Cepbe3HOUM MpoOJIEeMON MCKOBOM JABHOCTH B MEXKIyHApOIHOM
IIPaBe SBJISETCA TO, YTO CPOK JABHOCTH B PA3JIMYHBIX CTPAHAX MOXKET Pa3IndaThCs.
I[ToMuMO 3TOTO, B OJHUX CTpaHaX MWHCTUTYT MCKOBOW JTABHOCTU — 3TO MHCTUTYT
MaTEepUAIIBHOTO MPABa, @ B HEKOTOPBIX CTPAHAX — IPOLIECCYAIBHOTO.

Bonpmioii ompIT mpUMEHEHHST HOPM 00 HWCKOBOM JaBHOCTU HAaKOIUICH
MexayHapoIHBIM  KOMMEPUYECKHUM  apOUTpaKHbIM CyaoM Tipu  Toproso-
IIPOMBILIIEHHOW naynare P®, KOTOphIM HalIel BOW OTKIMK B €ro MPaKTUKE
paspelIeHns CIOpOB, KOTOPbIE BO3HUKAOT B MEKIYHAapOJHOM KOMMEPYECKOM
obopore.

Cpok HCKOBOW JABHOCTH HMCTEKAET B KOHLE JHS, KOTOPBI COOTBETCTBYET
KaJCHJAApHOW JaTe€ Hadaja €ro HCYHMCICHUA. Eciii OKOHYaHME CpOKa HWCKOBOM

JIABHOCTU TPUXOJUTCS HA TAKOM MeECSl, B KOTOPOM HET COOTBETCTBYIOILEH
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KQJICHIAPHOW 1aThl, TO CPOK UCTEKAET B KOHIIE TOCIEAHETO JIHS ATOro Mecsina. Cpok
VMCKOBOW JaBHOCTU HCUMCISACTCS B COOTBETCTBMM C JaTOM TOTO MeECTa, IJIE
BO30YKIaeTcs JEN0 MO PacCMOTPEHHIO cropa’. CpoKa HMCKOBOM JaBHOCTH
IIPEPBIBACTCA,

Ecnn 1mo cornmameHnro CTOPOH CIOP MEXAYy CTOPOHAMH IOJJIEKHUT
paspelieHuio B apOuTpake, TO €CTh Korjga Jubo oaHa, auOO apyrasi CTOpOHa
BO30Y>K/1aeT apOUTpaskHOE Pa30UpaTeIbCTBO B COOTBETCTBUU C MOPSAKOM, KOTOPBIN
PELYCMOTPEH apOUTPAKHBIM COTJIAIIEHHEM HIIA IIPABOM, IPUMEHUMBIM K TAKOMY
paszOupatenbcTBy. Eciu B apOUTpa)kHOM COTJIAllleHUH WM B PUMEHHUMOM IIpaBe
OTCYTCTBYIOT COOTBETCTBYIOLIME IIOJIOKEHUS, Pa30OUpaTeIbCTBO HAYMHAETCSA B
JIeHb, KOTJla 3asiBJIEHHE O IMepenaye crnopa B apOUTpaxk IOCTaBIEHO IO MECTY
IIOCTOSIHHOI'O ~ JKUTEJIbCTBA WIM II0 MECTy HaXOXACHUS KOMMEPUYECKOTO
NPEANPUATUAS IPYTroil CTOPOHBI, JIUOO, 32 HEUMEHUEM TAaKOBBIX, 110 MOCIEIHEMY
WU3BECTHOMY MECTYy €€ TOCTOSIHHOTO JKUTEIbCTBA WM HAXOXKICHUSA €€
KOMMEPUYECKOTO MPEAIPUATHS.

Ecnmm xe cmop paccMmarpuBaeTcs B APYIOM MOPSAJKE, TaKXe IpHU
pa30upaTenbCTBe, HAYaTOM B CBSI3HM: CO CMEPTBHIO MJIM OIPAaHUYECHHUEM IPaBO- WM
JIEECIIOCOOHOCTH  JIOJKHUKA; C  OaHKPOTCTBOM WM  OOBSBICHHEM O
HECOCTOSITEIIbHOCTHU JOJDKHUKA, 3aTPAruBarOIINM BCE €r0 UMYLIECTBO; C POCITYCKOM
WIM  JIMKBUJALMEN  SBIAIOIICHCA  JOJDKHUKOM — KOPHIOpAalMM, KOMIIAHUH,
TOBapUIIECTBA, ACCOLMALMM WJIM WHOM OpraHu3alnH, CPOK HCKOBOM JTaBHOCTH
npepbiBaeTca. EciM  NOIKHUK JO MCTEYEHUs CpOKa HCKOBOM JAaBHOCTH B
NUCHbMEHHOU (popMe MPU3HAET CBOE 0043aTENBCTBO MEPE]l KPEIUTOPOM, TO CO JIHS
TaKOro IPU3HAHUSA HACTYIIAET HOBBIM YETBIPEXJIETHUM CPOK MCKOBOW JABHOCTH.
Ecnu xe BcienctBue oOCTOSITENBCTB, KOTOPbIE HE 3aBUCAT OT KPEIUTOpa, CPOK

MCKOBOM JTaBHOCTU HE MOKET OBbITh MpEpBaH KPEIUTOPOM M3-3a TOTO, YTO OH HE

3 "KoupeHuus 06 HCKOBOI JABHOCTH B MEXIYHAPOIHOI KyIlle-Ipojaxe ToBapos" (3akmouena B r. Huro-Kopx 14.06.1974)
(Bmecte ¢ "[IpoTokonom 06 m3mMeHeHnn KoHBEHIMH 00 MCKOBOW aBHOCTH B MEXIYHAPOIHOW KyIUTe-Tiposaxke ToBapoB (Bena,
1980 r.)" (IToxmucan B r. Berne 11.04.1980), "Cratycom KonBeHnuu 06 HCKOBON JaBHOCTH B MEXKIYyHApOIHOHN KyILTE-TIPOJIaKe
TOBapOB.
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MOXET H30eXaThb ITUX OOCTOSTENBCTB, TO CPOK HMCKOBOM IaBHOCTH HE Oyner
CUMTATHCSI UCTEKIINM 10 OKOHYAHUS OJHOTO IoJia CO JHs NPEKpALICHUS JEHCTBHS
COOTBETCTBYIOILIETO OOCTOSITENILCTBA.

Yro ectp 3ammra mpaBa no ucky? Cama 3ammra 3aKJIO4acTcs B
YAOBJIETBOPEHUU HCKOBOTO TPeOOBaHUS, €CJIM TOBOPUTh UMEHHO O 3alUTE MpaBa
no UCcKy. To ecTb KOrma cyJl BBIHOCHUT PELICHUE IO YIOBIETBOPEHHUIO HCKA.
PernameHTanus cCpokoB BBIHECEHUS CYJ€OHOIO PELIEHUSI — 3TO HEMOCPEACTBEHHO
IIPOLIECCYAIBHBIN BOIIPOC, & NCKOBAasl JABHOCTh — MHCTUTYT MATEPHUAIBHOTO IIPaBa.
Taxke 3aKOHOAATENb B MPUHIIMIIE HE MOXKET YCTAaHABIMBATh CPOKHM MMEHHO IS
YAOBJIETBOPEHUSA CYIOM HCKa. M3 3TOrO0 ciieyeT aHaJIu3 JIerajlbHOro ONpeAcIeHUs
MCKOBOM JTaBHOCTH, KOTOPBIN MOKAa3bIBAET TO, UTO caMa Mo cede 3aIuTa mnpasa o
UCKy, TO €cTh cyAeOHOe YJOBJIETBOPEHHE HCKa, oOOpa3yeT TO, Ha 4TO
pacIpoCTpaHsieTcd CpOK, HMEHYEMBbId «HCKOBas JaBHOCTb». Kak oTmedan
MotoBuiioBkep E.f.: «VckoBasg 1aBHOCTh €CTh CPOK a) HE JJIsl 3allUThI MpaBa Mo
UCKY, a 0) i1 BO3MOXKHOCTH TaKOM 3allMThI, T.€. JUIsl IIpaBa Ha 3alllUTy IO HCKY,
KOTOpasi BBICTYIIAET KaK IPaBO HA YAOBJIETBOPEHHUE HCKa»™,

MOXHO IPUHTH K BBIBOAY O TOM, YTO PacCMaTpuBasi UCTOPUIO Pa3BUTHUSA
MCKOBOM JTaBHOCTH, OHA UTPaeT OO0JbIIOE 3HAUEHHE B IOPUCTIPYICHIIMH, HAUUHAS C
MPOILUIBIX CTOJETUM, 3aKaHYMBAsi HAIIUM BPEMEHEM. TSKENI0 HE COIIacUThCA C
MHEHUSIMHA HEKOTOPBIX aBTOPOB O TOM, UYTO CPOK MCKOBOW JAaBHOCTH 3alUINACT
CTOPOHY UMEHHO OT MPEABABICHUS UCKA YePe3 JUTUTENBHBIN TPOMEKYTOK BPEMEHMU.
A ecnu cMOTpeTh HHAYe, TO C Y4€TOM MHEHUS, COTJIIACHO KOTOPOMY (PaKT UCTEUEHHUS
CpOKa MCKOBOM JTaBHOCTH OOS3BIBAET CYJ BHIHECTH pellieHHEe 00 OTKa3e B UCKE, TO
€CTh HMCKOBas JABHOCTb OINpENEseT UIMTENbHOCTh CYIIECTBOBAHMS IpaBa Ha
yIOBJETBOpEHHE HCKa. Takum 00pa3oM, B IOPUIMYECKOW HAyKe CYIIECTBYIOT

PA3JIUMYHBIC ITIOAXOAbI K OIIPCACIICHUIO IIOHATHUSA U 3HAYCHUIO HCKOBOU JaBHOCTH.

4 Motosunoskep E. 5. ITpenmer uckopoii nasroctu / XXypuan poccuiickoro npasa. — 2008. — Ne6. — C. 39-47.
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