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OKOHOMHMKA pAa3BUTBIX CTpPaH SBISIETCA CMEIIAHHOM KaK II0 IPU3HAKY
COUYeTaHMUsI pa3HbIX (OpM COOCTBEHHOCTH, TaK M TO HAIWYUIO PHIHOYHBIX

OTHOIICHUN HApAAy C FTOCYIapCTBEHHBIM peryiupoBanuem [18, ¢. 108 — 120].
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AKTyallbHOCTh BBIOPAaHHOM TE€MbI OOYCIJIOBJIEHA MpPEXKJe BCErO TEM, YTO
rapaHTUH 3alUTHI IpaBa COOCTBEHHOCTH, pealbHO paboTaloIe JEMOKPATUUECKIE
WHCTUTYTHI, HE3aBUCUMBIM M OECHPUCTPACTHBIM CYJl, BEPXOBEHCTBO MpaBa
SIBJISIIOTCSL OCHOBOM CBOOOJHOM PBIHOUHOM SKOHOMHKHM. [lomnmepka u pa3BUTHE
NpEANPUHUMATENICTBA  SIBJISIETCS. OJHUM W3 TMPUOPUTETHBIX HaMpaBJICHUM
rOCyJIapCTBEHHON TMOJUTUKH, B CBSI3M C 4YeM, OOECIEUCHHE TapaHTUl TpaB
MpEINPUHUMATENIEH OTHOCUTCS K OCHOBHBIM 3aJ1adyaM T'OCyJIapCTBa.

Ilens HacTOsmiel pabOTHI 3aKIIOYAETCS B HCCIECIOBAHWUA COBPEMEHHOTO
COCTOSIHUSI MHCTUTYTa PETYJHUPOBAHUSA OTHOILICHWH, BO3HUKAIOIMIMX IO TMOBOAY
OCYILIECTBJICHUS U 3AIUTHI IIPAB MPEINPUHUMATENCH.

[Ipu »TOM cam BompoC ONpENeNICHUs] TOHITHUH «IpPEANPUHUMATENDY U
«OpEeANpUHUMATENbCKAsE  ACATEIbHOCTb»  SIBIISIETCS MPEIMETOM  JIUCKYCCHHU.
VYKa3aHHbIC MOHITUA UCTIOJIB3YIOTCSA B PA3JIMYHBIX OTPACHAX 3aKOHOAATENbCTBA. He
Kacasicb BOIPOCA OTTPAHUYEHUSI JAHHBIX MOHITUHN OT IePUHULIUN «IKOHOMUYECKAs
JEATEIIBHOCTBY, KOTOpas B 3aKOHE€ HE 3aKperuieHa, CIEAYEeT OTMETUTh, 4YTO
JIETaJIbHOE  ONPEACIICHUE  MNPEANPUHUMATEIBCKOM  JIEITEIBHOCTH  JACTCA
3aKoOHOAaTeNeM B ctaTthe 2 I paknanckoro koaekca Poccuiickont deaeparuu (1anee
—T'KPD) [2].

[TonsTHe TIpeANTPUHUMATEIIBCKON JIEATEIILHOCTH B 3aKOHE PACKPBITO MyTEM
MEPEUYUCIICHUs €€ MPU3HAKOB, JaHA XapaKTepPHUCTHUKA AAHHON IEATEIbHOCTH KaK
CaMOCTOSITEJIbHOM, OCYILECTBIIEMONM HAa CBOM PHUCK, HANpPaBJICHHOM Ha
CUCTEMATUYECKOE TOJYyUYCHHUE MPUOBLIN JIMIIAMH, 3aPETUCTPUPOBAHHBIMU B 3TOM
KaueCTBE B YCTAHOBJIICHHOM 3aKOHOM TMOPS/JIKE.

[To MHEHHMIO MHOTHX aBTOPOB, 3HAYEHHUE UMEIOT MATh OCHOBHBIX MTPU3HAKOB.
[Ipodeccop M.B. EpmioBa ykaspiBaeT Takue MNpU3HAKUA NPEINPUHUMATEITHCKON
JESITEIbHOCTH KaK CaMOCTOSITENIbHOCTh, PHUCK, CHUCTEMAaTHYECKOE MOJyUYCHUE
pUOBLIH, CIOCOO MOTYyYeHUsI NPUOBLIN, TOCYIapPCTBEHHAS PETUCTpAIUs CYObEKTOB
[20, c. 19 —24]. Takoro noaxoaa npuaepxuBatorcs B.B. ['ymun u FO.A. JImutpues,

IIPU 3TOM pACCMATPUBAsl TOCYAApPCTBEHHYIO PETHUCTPALAI0 B KA4E€CTBE YCIOBUS
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3aKOHHOCTU OCYUIECTBJICHUS MPEAIPUHUMATENbCKON nesrensHocTH. [Ipodeccop
B.C. benbix, uckioudas NpU3HAK crocoba MOJTy4YyeHUs TPUOBLIN, JOMOJTHSET
nepeyeHb npusHakoMm cucremarusma [19, c. 10 — 14]. C.I'. BopoHI110B yKka3bIBaeT
HIECTh  MPU3HAKOB  MPEANPUHUMATEIBCKOM  NIEITENBHOCTH, a  WMEHHO
CaMOCTOATEIbHOCTb, CHCTEMATHUYECKHM XapakTep, PHUCK, LEIb MOJy4YECHHS
npuObBLTH, CHOCOO €€ W3BJICUEHHUs, TOCYNapCTBEHHas perucTtpanus cyObnekra
npeanpuHUMaTeIbeTBa [ 16, ¢. 403 — 404].

PaccmarpuBas moHsITHUE NPENNPUHUMATEIBCKOM ESITEIBHOCTH MOXHO B
KAueCTBE OCHOBHBIX €€ MPU3HAKOB BBIIEIUTh: CAMOCTOSTENBHOCTh, PHUCKOBBIN
XapakTep  MOpPEANpPUHUMATEIbCKOM  JEATENbHOCTH,  HAIPaBJICEHHOCTh  Ha
CUCTEMATHUYECKOE U3BJICUCHUE NPHUOBLIM, JICTUTUMAIUIO (HEOOXOAMMOCTh
rocyJapCTBEHHOU PETUCTPALIMH ) CYOBEKTOB MPEATPUHIUMATEIBCKOM AEATEIHHOCTH.

B pamkax HacTosmied CTaTbl B KAueCTBE NPEANPUHUMATEICH
paccMaTpHUBAIOTCS KakK TIpaXkJaHe, OCYIIECTBISIONIME MPEINPUHUMATEIBCKYIO
JIEATEIIbHOCTh B MIPABOBOM CTaTyC€ WMHIMBUAYAJIBHOTO MPEINPUHUMATENS, TaK U
OpraHu3aldd, B TOM YHUCJIE€ HEKOMMEPYECKHE, C YCJIOBHUEM BBIITOJIHECHHUS
COOTBETCTBYIOIIUX TPeOOBAHUM 1O TOCYIAPCTBEHHOMN PETUCTPAIIHH.

JIroOoi MpEINPUHUMATEND B CBOEH NESATENbHOCTH 00s13aH
PYKOBOJICTBOBaThCS HOPMATUBHBIMU JOKYMEHTaMH, KOTOPBIE OMPEICISIOT €ro
mpaBa 1 00SI3aHHOCTH, TIpaBUjIa OTHOIIEHUN C IPYTUMHU CyOBbeKTaMu. AJIEKBaTHOE
paspeiienre KOHMIMKTOB B chepe MpeApUHUMATEIHCKON U NHON YIKOHOMUYECKOU
NESTEIIbBHOCTH HMEET 0C000€ COLMAJbHOE 3HAa4YCHHE, IOCKOJbKY OKa3bIBAaeT
BIIMSIHUE HA Pa3BUTHE SKOHOMUKHU U IPEANPUHUMATENBCTBA. [ '0Cy1apCcTBO, ABIISISACH
HOCHUTEJIEM BJIACTH, JOJDKHO pAacrojiaraTb MEXaHM3MOM OOeCHedeHUs TapaHTui
IIpaB NpPEAITPUHUMATEIICH.

TepMUH «TrapaHTUs» OOCTATOYHO YacTO YMOTPEOJsieTcs B COBPEMEHHOM
3aKOHOJATEIbCTBE W HAydyHOM JjuTeparype. JlaHHbii TepMuH OepeT cBoe
MIPOUCXOXKICHUE OT (PpaHITy3cKoro garantir, 4To 03Ha4YaeT 00ECIeUNBaTh, OXPAHSTh.

TOnKOBBIM CIOBaph JKUBOIO BEJIHUKOpycCcKoro sspika B.M. Jlana ompenernser
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rapaHTUIO Kak pydarelibcTBO, oOecredyeHue, 3aBepeHue u Oe3omaceHbe [25].
CornacHo bonbIioi COBETCKOM YHIMKIIONEINNA FapaHTUU OAPA3yMEBAIOT YCIOBUS
U CpEACTBA, KOTOphIE OOECIEUMBAIOT Tpa)KJaHaM BO3MOXHOCTbH IOJb30BaThCS
3aKOHHBIMU IpaBamu [13].

B memom OOJIBIIMHCTBO aBTOPOB CXOAATCS K TOMY, YTO TIOA
KOHCTUTYLIMOHHBIMH TapaHTUSIMUA TOHUMAIOTCS MIPABOBBIE CPEACTBA PEATU3ALINU U
3aIIMTHl  TpaXKJaHAMH CBOMX IIpaB. YUWThIBas, YTO TApaHTHUM IIpaB
MPEINPUHUMATENEN SBIISIIOTCS COCTABHOM YACTBIO BCEM CHUCTEMBI MPABOBBIX
rapaHTUi MpaB JUYHOCTH, JAHHBIN MOJIXO0/ B MOJHON MEPE MPUMEHHUM K MOHSATHIO
rapaHTui npaB npeanpuHumateneid. [IpaBo MokeT OBITh peasn30BaHO TOJBKO
TOT/Ia, KOTJIa €My COOTBETCTBYET OOSI3aHHOCTh TOCYJapCTBa WJIM JPYroro JIMIia,
opraHa ero ooecreuuts [12, c. 225].

NuTepecbl  mpeanpuHUMATENEH  OXPAHSAIOTCA  NPAaBOBBIMHM ~ HOPMAaMH,
OTHOCSIIIIUMUCS K Pa3IMUYHbIM OTpaciisiM npaBa. KoHKpeTHbIE MPaBOBbIE CHOCOOBI
3al0UTHl MPUBOAAT K BOCCTAaHOBJICHUIO HAPYIIEHHBIX IIPaB U HHTEPECOB, 4YTO
CO3/IA€T YCIJIOBUS JJIsl MPOJOJDKEHUS TPEAITPUHUMATEIIBCKON JIesiTebHOCTH [17, C.
24].

ITo maenuto BonkoBoii B.B. B 3aBHCUMOCTH OT FOPUANYECKON CHIIBI TapaHTUU
MpaB MNPEANPUHUMATEIECH MOMXHO pa3JeInTh Ha KOHCTUTYI[MOHHBIC, Ha
coaepxkamuecss B ['paxxnanckom koaekce Poccuiickont denepanuu M rapaHTuH,
coaepkamyecss B JIpyrux  (QeAepalibHbIX — 3aKOHAaX, perjiaMeHTUPYIOIIUX
MPEANPUHUMATENIBCKYIO JIEATEIIbHOCTD, U MOJI3aKOHHBIX akTax [15].

[Ipu »TOM cdepa B3aUMOACHCTBUS YACTHBIX WHTEPECOB YpPETYIMpPOBaHA
HopMmamu ['K PO, Torna kak my0JInyHO-TIPABOBBIE ACTIEKTHI COIEPKATCS BO MHOTHX
HOPMATUBHO-TIPABOBBIX  AKTaX. [Tepeuncnuthb BCE  TapaHTUM  IIpaB
NpeAnpUHUMATENICEH JOCTATOYHO CJIOXXKHO BBHUIY OOJBIIOTO KOJUYECTBA HOPM,
pEryIupPYIOMIMX TAHHBIE OTHOIIECHHUS.

Ha cnemuduky nmpaBoBOro peryiupoBaHHsl OTHOIICHUM, BO3HUKAIOUIUX B

chepe MNpeapUHUMATENBCKON AESITENIbHOCTH, MyTeM (QOPMUPOBAHUS CUCTEMBI

«Hayy4Ho-npaKkTu4eckun aneKTpoHHbIN XXypHan Annesa Hayku» Ne1(52) 2021
Alley-science.ru



HOpPM, OCHOBAaHHOI Ha JyallM3Me YacTHOIO U MyOJMYHOTO MpaBa ykasbiBaeT A.b.
Crenun [24]. Ilo ero MHEHMIO 3alIUTy IIpaB MPEANPUHUMATENEH MOMKHO
paccMaTpHUBaTh B KAUECTBE COBOKYITHOCTH IMAPHBIX CIIOCOOOB 3aILIUTHI: CyJI€OHBIE U
HecyeOHble, MaTepuajbHble M HeMaTepuajbHble, BHYTPUTOCYJApCTBEHHBIE U
MexayHapoaHbie. Beibop crocoba 3aBUCHT OT BUa MPABOOTHOIICHUS U CyObeKTa
IPEIITPHHUMATEIBCKON NesATSIBHOCTH [22, ¢. 2 — 4].

Konctutymuss Poccuiickoit ®Denepanuu  (nanee — Konctutymus PD)
yCTaHABIMBAET TapaHTUU CBOOOJBI 3KOHOMHYECKON JAESITETbHOCTH M MEXaHU3M
PBIHOYHBIX OTHOLIEHWW, BKIIIOYAasi TaKUE€ OCHOBBI, KaK IPAaBOBOE TOCYAapCTBO,
yBa)KEHHE OCHOBHBIX IpaB U (yHJIaMEHTAJIbHBIX CBOOOJ 4YeJIoBeKa, (hopMaabHOE
PaBEHCTBO, CO3/1aHKME W (YHKIMOHUPOBAHUE €IUHOIO OOLIEPOCCUIMCKOrO PHIHKA,
cBOOO/IHOE NIEPEMELIEHIE TOBAPOB, YCIYT, MOAAEPKKa U pa3BUTHE JOOPOCOBECTHOM
KOHKYPEHIIMHM, HENOIMYLIEHNE YKOHOMHUYECKOW NEATEIIbHOCTH, HAIIPABJICHHOW Ha
CO3JaHUE MOHOIIOJMH, 3aIUTa MpPaBa COOCTBEHHOCTH, IOPUIUMYECKOE PABEHCTBO
BCEX MEPEJ] 3aKOHOM U cyaoM [1].

l'ocymapcTBO rapaHTHpyeT €IMHCTBO JKOHOMHYECKOIO ITPOCTPAHCTBA,
cBO0O/ly PKOHOMHUYECKOW MAESATEIbHOCTH, MOAJNEPKKY KOHKYPEHLIUH, CBOOOJIHOE
nepeMeIIeHre TOBapOB, YCIYT U (puHAHCOBBIX cpencTB (cT. 8, 74 Koncturyuuu POD).

B cr. 34 Konctutynuunm P® pernaMeHTHpOBAHO NIpaBO Ha 3aHATHE
IPEANPUHUMATEIICKON JEATENIBHOCTBIO. J[aHHOE€ IIpaBO OCHOBBIBAETCA M Ha
MEXKIyHapOIHbIX noroBopax Poccuiickoit ®enepannn. Tak, KonBeHnus o 3ammure
IpaB 4yejoBeKa W OCHOBHBIX CB0OOOJ OT 1950 T. 3akperuisieT mpaBo KakJIoro Ha
yBa)XXEHUE CBOEH COOCTBEHHOCTH, MeEXIyHapOJHBI MAKT 00 JKOHOMHYECKHX,
COLIMAJIBHBIX M KYJBTYPHBIX IpaBax 1966 r. - mpaBo Ha TPy, BKIIOYAs IMPaBO
KaXJI0OTO Ha BO3MOKHOCTD 3apalaThiBaTh ceO€ HA KU3HH CBOOOIHBIM TPY/IOM.

[IpaBoBOM  NPEANOCHUIKOW  TMOCTAHOBKH  MPOOJIEMBbl  3aIUTHI  MPaB
IOPUANYECKUX JIMIL W HWHAMBUAYAJIbHBIX MNPEANPUHUMATENICH  BBICTYAOT
nonoxkenus: cr. 45 Koncrutyuuu P®, koTopas rapaHTUPYET rOCYIapCTBEHHYIO

3alIUTYy IIpaB U CBO6OJI YCJIOBCKA U T'pa’XIaHNHA, 4 TAKKC IIPpaBO KaXKJ10T'0 3allIUIIATh
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CBOM MpaBa 1 CBOOO/IbI BCEMHU CIIOCOOAMHU, HE 3aMPEUIEHHBIMU 3aKOHOM.

Ycranosnenssie B cT. 45 Koncturyunn PO rapanTin KOHKpETU3UPYIOTCS B
nocienyroumx cratbsix. B cr. 46 Koncturyuum P® ycrtaHoBiieHa rapaHTus
Cyl1IeOHOM 3alMTHl IPaB U CBOOOJI, TPaBO Ha 00KaJOBaHUE PEUICHUN U JIeWCTBUM
(Oe3meiicTBUSI) OpPraHOB TOCYJAPCTBEHHOM BIACTH, MECTHOTO CaMOYIIpaBJICHUS,
OOIIECTBEHHBIX 00BEMHEHUH U JOIKHOCTHBIX JIUIT B CyI€OHOM MOPSIIKE, TIPAaBO Ha
oOpalieHre B COOTBETCTBHUM C MEXIYHapOJIHbIMU JloroBopamu Poccuiickoit
denepaluy B MEKTOCYIApCTBEHHBIE OPTaHbl MO 3aIIUTE IPaB U CBOOOI YEJIOBEKA,
€CJIM MCYEPHAaHbl BCE MMEIOIIMECS BHYTPUTOCYJAPCTBEHHBIE CPEACTBA MPABOBOM
3alUThl. J[pyruM mOpuMepoM SBISIIOTCS YCTAaHOBJIEHUE TapaHTUH M IpaB Ha
PacCMOTPEHHUE JIeJIa CYJIOM B COOTBETCTBUU C YCTAHOBIICHHOM IMOJCYJHOCTBIO, HA
pacCMOTpEHHE AEd CYAOM C YYaCTHEM IMPUCSIKHBIX 3aCENaTesie, Ha MOJIyYECHHUE
KBATU(UIIMPOBAHHON  IOPUAMYECKON TOMOIIM, MPE3yMIIIUs HEBUHOBHOCTH,
HEBO3MOXXHOCTh TOBTOPHOI'O OCYXIEHHS 3a OJHO U TO XK€ MPECTYIJICHHUE,
HEJIOIYCTUMOCTb UCIIOJIb30BAHUS [IPU OCYLIECTBICHUH IPABOCYIUSI JOKA3ATENIbCTB,
MOJYYEHHBIX C HapylieHueM ¢eepaibHOTr0 3aK0Ha, MPaBO HE CBUETEILCTBOBATH
MPOTUB ceOsl caMoro, CBOETO CYINpyra U OJM3KUX POJCTBEHHUKOB, KPYT KOTOPBIX
onpenensercs ¢eaepaibHbIM  3aKOHOM, JOCTyHn K TPaBOCYAWIO, IPaBO Ha
BO3MelleHue Bpena (ct.ct. 47, 48, 49, 50, 51, 52, 53 Koncruryuuu PO).

3ammTa MpaB OpeAnpUHUMATENEH U UX OXPaHSEMbIX 3aKOHOM HHTEPECOB
OCYIIECTBIISIETCA B YCTAHOBJIICHHOM 3aKOHOM MOPSIAKE, MOCPEICTBOM NMPUMEHEHUSA
Hajexamein GopMbl U crmocoOoB 3ammThl. E.B. BachKkoBCckuii BBIACISUT TpU
cnmoco0a  3almUThl  HAPYIICHHBIX  TPaXIaHCKUX TMpaB -  CaMOIOMOIIIb,
rOCyIapCTBCHHYIO 3alllUTy U TpeTekckuii cya [14, ¢. 2 — 3].

[Tonoxenuss cr. 12 T'K P® comepxar mnepedeHb CHOCOOOB 3alUTHI
rpaXJaHCKUX TIPaB, KOTOPBIM BKJIIOYAET TAKKE YKa3aHUE HA MPUMEHEHUE HHBIX
crioco0o0B, MPETyCMOTPEHHBIX 3aKOHOM. 3aKOH JIOMYCKAET UCTOJIb30BAHUE U UHBIX,
HE MPOTHBOPEYAIINX JEHCTBYIOMIEMY 3aKOHOATEIBCTBY CIIOCOOOB 3aIlUTHI TIPaB

NpCANPUHUMATEIISAMUA. Paznuuarot MMPECCKATCIIbHBIC, BOCCTAHOBHUTCIILHBIC U
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mTpadHbIe CIIOCOObI 3aIUTHI MPaB.

B kadecTBe mnpecekaTrelbHBIX MOXHO BBIJCIUTH CIOCOOBI, CBSI3aHHBIE C
MPUHYAUTEIBHBIM TPEKPAIIEHUEM MPOTUBONPABHBIX JEUCTBUHN, MPUUUHSIONINX
yOBITKHM, CO3JAIOIIMX HEOJAronpusiTHbIE TMOCHEACTBUS UM  OOCTOATENbCTBA,
MOPOXKIAIONINE HACTYIUICHUS HEOJIArONpUsATHBIX TMOCJEACTBUN  (NIpU3HAHUE
HEJICUCTBUTEIBHBIM aKTa TOCYJapCTBEHHOIO OpraHa WM OpraHa MECTHOTO
caMOylpaBJICHHs, CaMO3allluTa IIpaBa, HEIIPUMEHEHUE  CYJIOM  aKTa
rOCyJIapCTBEHHOTO  OpraHa WJM  OpraHa MECTHOTO  CaMOyIpaBJICHUS,
MPOTUBOPEYAILETO 3aKOHY, OCHapUBaHUE JICUCTBUM  JTOJDKHOCTHBIX  JIWII
rOCyJapCTBEHHBIX M MYHUIIUITAJIbHBIX OPTaHOB).

BoccTanoBUTENbHBIM MPU3HAIOTCSA CIOCOOBI, HAMPABIICHHBIC HA MPU3HAHUE
3a CyOBEKTOM OMpEJEICHHBIX TpaB, a TaKKe Ha BOCCTAHOBJICHUE IOJIOXKEHUS,
MMEBIIEr0 MECTO JI0 HapylIeHUs TpaBa (IPU3HAHWE IpaBa, MPU3HAHUE CICIKU
HEJICHCTBUTEIIHHOM, MIPUMEHCHUE TIOCIEICTBUA €€ HEACUCTBUTEIBHOCTH,
BO3MEIIIEHUE YOBITKOB M KOMIICHCAIIUSI MOPAJIbHOTO Bpeaa, BO3BpAT CPENCTB M3
Or0JIKeTa B 1IEJISIX BOCCTAHOBJICHUS MOJIOKEHHUS, CYIIECTBOBABIIETO /10 HAPYIICHUS
mpaBa u Jip.).

[ItpadHbIMU SBIAIOTCSA CIIOCOOBI, HAMPABICHHBIC HA MPUMEHEHUE MPOTHUB
HApyIIUTENs] CAaHKIMK 3a MPOTUBOMPABHOE TMOBEACHUE (HAMpPUMEp, B3bICKaHUE
HEYCTOWKH, MPOIICHTOB 32 MOJIb30BAaHUE Uy KUMU JICHE)KHBIMU CPEICTBAMHU ).

I"apanTus npaBa Ha cyaeOHYIO 3aIIUTY 3aKkperieHa B cT. 46 KoHcTuTyuu
P®.

CyneOHble CcrocoObl 3alUTHI TPEAIOJIAraloT oOpallieHne 3a 3aluTon
HapylIIEHHBIX MpaB B CyAbl. ['OoCymapcTBEHHbIE CyAbl JEUCTBYIOT B paMmKax
IPaXKJIAHCKOTO,  YTOJIOBHOTO, aIMUHHCTPATUBHOIO M  KOHCTUTYIIMOHHOTO
cynonpou3Boacts (cT. 118 Koncruryuu P®), a Tperelickue Cyibl - 10 MpaBuUiiaM
TpeTEeNUCKON mpoleccyalbHOM (OPMBI, OCHOBHBIC MPHUHIMIBI KOTOPOW MPSIMO
3aKpervieHsl B cT. 18 denepanbHoro 3akoHa @eaepanbHbii 3akoH oT 29.12.2015 Neo

382-03 «OO6 apbutpaxe (TpeTedckoMm pa3dupatenbcTBe) B Poccuiickoi
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denepauumny.

PaccmoTpenune copoB ¢ ydacTHEM NpeANpUHUMATENEH, BOZHUKAIOIIUX M3
MPEANPUHUMATENIBCKO W HHOM HSKOHOMMYECKOM JESATEIbHOCTH, OTHOCUTCS K
KOMIIETEHIIUH apOUTPaXKHBIX CYJIOB, JESITEIBHOCTh KOTOPBIX YpEryJIHpOBaHA
denepaibHBIM KOHCTUTYIMOHHBIM 3aKOHOM OT 28 ampensa 1995 r. Ne 1-®K3 «O06
apOuTtpaxHbIx cynax B Poccuiickoit denepanumn». [IpaBocyaune ocymecTBiasercs B
paMKax apOUTpaKHOM mpoleccyalbHOM (OPMBI, YpPETyJIUPOBAHHON HOpMaMu
ApbutpakHOTO TpoIieccyanbHOro kojaekca Poccuiickoit denepannu.

3amura mpaBa CyOBEKTOB MpEAIPUHUMATEIbCTBA HMEET MECTO KakK B
IPpaKIaHCKUX, TaK U B aJIMUHUCTPATUBHBIX MMPABOOTHOLIEHUAX. Bo BTOpOM cityuae
CYIIECTBYET CHOp, CBA3AHHBIN C OCMapuBaHUEM JeHUCTBUI (0€31€HCTBYS) OPTaHOB
roCyJJapCTBEHHOUW BJIACTH, MHBIX T'OCYJIAPCTBEHHBIX OPraHOB, OPraHOB MECTHOIO
caMOyTpaBJ€HUs, JOJDKHOCTHBIX JIMIl, TOCYJIApPCTBEHHBIX W MYHHUIUMAIbHBIX
cnyamux. Paspemenne takux cnopos perynupyercss Hopmamu KAC PO u AIIK
PD [23,c. 11 —16].

MHeHHS Hay4yHOro COOOIIECTBA OTHOCHUTENIBHO MEpeyYHs BHECYACOHBIX
croco0oB 3amuThl pacxoasarca. Hanpumep,, O.FO. CkBOpIOB cpeaun BHECYICOHBIX
(GbopM 3alMTHl NpaB NpeANpUHUMATENICH BbIACISIET CAMO3aIUTY, IPETEH3UOHHBIH
NOPSJIOK YPEryJIUPOBAHMS CHOpA, 3alIMTY IpaB MNpeANpUHUMATENEe opraHaMu
VCITOJIHUTEJIbHOM BJIACTH M CPEACTBAMHM NPOKYPOPCKOIO HAA30pa, TPETEHCKOE
pa30upaTenbCTBO, a TAKXKE Pa3pelieHue MEKIyHApOAHBIX KOMMEPUYECKUX CIIOPOB
[20, c. 544].

[To muennto U.A. CmaruHoit k ¢gopMaMm BHeCyAeOHON 3alUTHl MPaB H
WHTEPECOB TMpEANpPUHUMATENCH ClelyeT OTHECTH HOTAapUaJbHYIO 3alllUTy,
TpeTeiickoe  pa3OupaTeabCTBO,  JOCYNEOHBIM  (MPETECH3UOHHBIM)  TOPSIOK
yperyaupoBaHus ciopos [22, ¢.119].

Takum oOpa3om, B KauecTBe BHECYIeOHbIX (OpM 3aluThl MpaB
NpeAnpUHUMATENIC PacCMAaTPUBAIOTCS HOTApUANIbHAS 3alUTa, MPETECH3UOHHBIN

HOPSAZOK  YpPEeryJIMpoBaHHMs CIOpa, TpEeTeiickoe pa30upaTrenbCTBO, 3alIUTa
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HApYILIEHHBIX MpaB OpraHaMH BJIACTU U MPOKYPATYpPO U OCOOCHHOCTH 3alllUThI
paB NpeapUHUMATENCH TPU MIPOBEACHUH FOCYJapCTBEHHOTO KOHTPOJIS (Ha130pa)

OcHoBsl 3akoHOaTenscTBa PD 0 HoTapuare ot 11 ¢geBpans 1993 r. Ne 4462-
1 mpegycMaTpuBalOT — OCYIIECTBJICHHE HOTapUycamMH JIEWCTBHM, KOTOpbIE
MO3BOJISIOT Pa3pelnTh CIOp Ha MocyneOHou cramuu. K yuciy Takux aercTBuit
OTHOCATCA yIOCTOBEPEHUE CAEIOK, HAJIOKEHHUE U CHATHUE 3aIIPEILICHUS OTUYKIACHUS
MMYIIIECTBA, COBEPIIECHUE HCIOIHUTENbHBIX HAJAMKMCEH, COBEpIIEHUE MPOTECTOB
BEKCEJIeH; MpeIbsBICHUE YEKOB K IUIATEXY M YJOCTOBEPEHUE HEOIUIATHl YEKOB,
NPUHATUE Ha XpaHEHUE JIOKYMEHTOB, COBEPIICHHUIO MOPCKHUX IPOTECTOB,
o0ecrnieueHune 10Ka3aTeabCTB.

[IpeTeH3nOHHBII NOPSAAOK YPEryJupOBaHUs CHopa SBISETCS 0053aTeIbHBIM
B YCTAHOBJICHHBIX 3aKOHOM ciydasx (4. 5 ct. 4 AIIK PO, a63. 7 cr. 132 I'TIK PO,
4. 3 cT. 4 KAC PO).

Tpereiickoe pa3OUpaTENbCTBO SBISETCS HEroCyAapCTBEHHOW (hopmoi
paspelieHus: NpaBoOBbIX CIOPOB. B OCHOBE TpeTelcKOro pa3OupaTenbCTBa JICHKUT
JIOBEpHE CTOPOH Pa3pElINTh BOZHUKIINN MEX1y HUMU KOH(MDIMKT U30paHHOMY WA
TPEThEMY JIULLY, YbE€ PELICHHE OHU MPU3HAIOT JJis ce0sl 00513aTeNbHbBIM.

OnHako fena, BO3HUKAKONIME W3 NOPEANPUHUMATEIIBCKOW H  HHOU
HKOHOMHUYECKON NEATEIbHOCTH U XapaKTePU3YIOIIMECS HEPAaBHBIM MOJIOKEHUEM
Cropsmux CcyOBeKTOB (zema 00 OTKa3e B PErUCTpallik B KadyecTBE
WHIUBUYAIbHOTO TPEANPUHUMATENS, HAJIOrOBbIE CHOpBI, CHOpbl B cdepe
AHTHUMOHOTIIOBHOM E€ATEIbHOCTH U T.J.) HE MOTYT PaCCMaTPUBAThCS TPETEUCKUMU
cynamu. J{iisl yka3aHHbBIX KaTerOpui J1e IPUMEHUM €JMHCTBEHHBIN CIIOCO0 3alUThI
- TOCYJIJAPCTBEHHBIH, B paMKax apOUTPa)KHOM MpoueccyalbHON (OPMBI.

3ammTa HapYLIEHHBIX TMpaB OpraHaMd BIJACTH U MPOKypaTypod U
OCOOEHHOCTH  3alllMThl  MpaB  MOpeanpUHUMATENe  Npu  MPOBEACHUU
rocyaapcTBeHHOro KOHTpouist (Haa3opa) (Denepanbublit 3aK0H 0T 26 nekadps 2008
r. Ne 294-®3 «O 3ammTe TpaB OPUIWYECKUX JHUI W HWHIUBUIYaJTbHBIX

IpeAnpuHUMaTened Ipyu OCYIIECTBICHUH TOCYJapCTBEHHOTO KOHTPOJs (Haa30pa)
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Y MYHUIMIIAJILHOTO KOHTPOJISH ) TAKIKE pACCMAaTPUBAIOTCS B KAUECTBE BHECY IEOHBIX
CIIOCOOOB 3alTUTHI.

Kpome TOro, HeoOXOaUMO OTMETHTH, YTO B HACTOSIIEE BpPEMsS B YHUCIE
BHeCyZIcOHbIX (OpM 3alUThl HApPYIICHHBIX TIpaB, B TOM 4ucie B cdepe
OCYILECTBJICHUSI NPEANPUHUMATEIIBCKON NESITEIbHOCTH, BAXHYIO POJIb HIPAET
IIPAaBOBOM MHCTUTYT MEAMALMH, pETyINpyeMblid HopMamu DenrepanbHOro 3aKk0Ha OT
27 wionst 2010 1. Ne 193-03 «O0 anbTepHATUBHOM MpPOLIEIYypE yperyJIUpoBaHUs
CIIOPOB C YYaCTHEM MOCpPeIHUKA (TTPOLIEAYPE METUALIIN )».

Eme onnoit w3 QopM 3ammrThl mpaB OpeANnpUHUMATENEH BBICTYMAET
OTPaHUYEHHUE MPOBEPOK CO CTOPOHBI KOHTPOJMPYIOUIMX OPraHoOB, KOJIUYECTBO U
CPOKH TPOBEACHUS KOTOPBIX JOCTATOYHO YETKO PErIaMEHTHUPOBAHBI B
JEUCTBYIOLIEM 3aKoHonarenbcTBe Poccuiickon @enepauuu. J[aHHBIA HWHCTUTYT
yperymupoBadn Hopmamu DenepanbHoro 3akoHa Poccuiickonr @enepamuu ot 26
nexkabps 2008 r. No 294-®3 «O 3ammre mnpaB IOPUAUMYECKUX JHI U
WHJVMBUAYAJIbHBIX NPEANPUHUMATENICH MPU OCYIIECTBIEHUU TOCYIapCTBEHHOTO
KOHTPOJIs (HaA30pa) U MyHUIIMIAIBHOTO KOHTPOJISD.

®denepanbHblil 3aKk0H OT 26 nekabps 2008 1. Ne 294-d3 «O 3amure npas
IOpUJIMYECKUX JIUI] U WHIUBUAYAIBHBIX MPEANPUHUMATEICH PU OCYIIECTBICHUN
rocyAapCTBEHHOTO KOHTPOJIS (HaA30pa) U MyHHUIIMIAIBHOTO KOHTPOJIS 3aKPETLIsSeT
LEJbIA P IPAaBOBBIX TAPAHTUMWA 3alUTHl IIpaB MPEANPUHUMATEIICH IpU
OCYUIECTBJIEHUM TOCYJapCTBEHHOTO KOHTPOJs (Haa3opa) M MYHUIMIAIBLHOTO
KOHTpPOJS,, B TOM  YHUCJE YCTAaHaBIMBA€T OTBETCTBEHHOCTh  OpPraHOB
roCyJIJapCTBEHHOTO U MYHUIIMIIAIbBHOTO KOHTPOJISI, UX JOJIKHOCTHBIX JIUI] B CIIy4ae
HEHaJIJIeXKaIIEro UCTIOJIHEHUST (PYyHKIIHMM, CITy>KeOHbIX 00sI3aHHOCTEM, COBEPIICHUS
MIPOTUBOIIPABHBIX JIEHCTBUIA (O€3/1eHCTBUS) TIPU MPOBEICHUN TTPOBEPKH.

HoBoBBeneHrnem SBISIOCH MPU3HAHUE MOJIEKAIMMA OTMEHE PE3YJIbTAaTOB
MIPOBEPOK, MPOBEICHHBIX C TPYOBIM HApYIIICHUEM YCTAaHOBJICHHBIX TPEOOBaHUH K UX
OpraHu3allMy YU MPOBEIAEHUIO MPOBEPOK. Pe3ynbTaThl MPOBEPOK MOJJIEKAT OTMEHE

BBIICCTOAMIMUM OPraHoOM HJIM CYyJO0M I10 3adBJICHHIO IIPCAITPUHUMATCIIA.
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Cpenu yCcTaHOBJIEHHBIX yKa3aHHbIM DenepanbHbIM 3aKOHOM TapaHTUH MpaB
MpEANPUHUMATENIEH CIIEIyeT yKa3aTb IPAaBO HEMOCPEACTBEHHO MNPUCYTCTBOBATH
IpU TPOBEJICHUU MPOBEPOK, JaBaTh OOBACHEHHUS MO BOMPOCaM, OTHOCALIUMCS K
MpEAMETY MPOBEPKH; 3HAKOMHUTBCS C PE3yJIbTaTaMHU IPOBEPKH U YKA3bIBATh B AKTE
IPOBEPKM O CBOEM O3HAKOMIIEHHU C pe3yjibTaTaMu MPOBEPKH, COTJIACHUH WIIU
HECOTJJaCUM C HUMH, a TAKXKE C OTHCIbHBIMU JEHCTBUAMM JTOJKHOCTHBIX JIMII
opraHa rocyJapCTBEHHOTO M MYHHUIMIAIBLHOTO KOHTPOJISI; 00KaaoBaTh JEHCTBUS
(Oe3meiicTBUE) MOKHOCTHBIX JIMI] OpraHa KOHTPOJIS, TOBJICKIIHE 3a CO0O0M
HapylIeHUE TMpaB MOpPEeANPUHUMATENS TpPU  NPOBEACHUM  MPOBEPKH, B
aJIMUHUCTPATUBHOM U (WJIH) CYJCOHOM MOPSIIKE.

YObITKH, TPUYUHEHHBIC TTPEANPUHUMATEIISIM HEIPABOMEPHBIMU JICHCTBUSIMU
(Oe3nmelicTBMEM)  JTOJDKHOCTHBIX — JIMII  OPraHoB  TOCYJApCTBEHHOIO U
MYHUIUOIATBHOTO KOHTPOJIA TMOMJIEKHUT BO3MEIICHUIO, BKJIOYas YIYLIEHHYIO
BBITO/TY, 3a CUET OI0J/KETa B COOTBETCTBUHU € IPAKJAHCKUM 3aKOHOIATEILCTBOM.

®denepanbHblil 3akoH 0T 26 nexadps 2008 r. No 294-03 nomuMo cyieOHOM
npeaycMaTpuBaeT Takyl0 (QopMy 3alluThl MpaB MNpeAIpUHUMATENEH, Kak
OOIIECTBEHHAsA, IM0J KOTOPOW TOHUMAETCs JAESITENbHOCTh  OO0bEIUHEHUI
IOpUJIMYECKUX JIUI, WHIWBUAYAJIbHBIX MPEANPUHUMATENICH, CaMOPETyIUPYyEeMbIX
OpraHu3alliidi, HalpaBj€HHas Ha oOOeCleYeHUEe 3alllUThl HapyUIEHHBIX IIpaB.
[IpaBOBOI1 cCTaTyC YKa3aHHBIX «KOJUIEKTUBHBIX» CYOBEKTOB PEryJIUPYETCS HOpMaMU
cT. 123.8 'K P® u npemycMaTpuBaeT 3aiuTy oOIIUX HHTEPECOB B KAYECTBE OJTHOM
U3 OCHOBHBIX Lieje ux cosznaHus. K TakuMm cyObeKTaM OTHOCSATCS acCOLMaluu
(cor03bl), B TOM YHCIIE CAMOPETYJIMpPyEeMble OpraHU3alluu, Yb€ IPABOBOE MOJIOKEHUE
perynupyerca HopMamu DenepanbHoro 3akoHa ot 1 gexadbps 2007 r. Ne 315-03 «O
CaMOPETYJUPYEMBIX OPTaHU3ALIHSIX.

[IpumMeHuTENBHO K 00IIECTBEHHON (hOpME 3aIUTHI MPEANOoaraeTcs 3almTa
npaB OpearpuHuMaTeseil myreM oOpalieHusi B OpraHbl IPOKypaTyphl ¢ Mpoch0oit
MPUHECTH NPOTECT HAa MPOTHUBOPEUAIINE 3aKOHY HOPMAaTUBHbBIE IMPABOBBIE aKThl, HA

OCHOBAHNH KOTOPBIX MPOBOIATCS NMPOBEpKU. HopMaTuBHOE perympoBaHue Takou
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3amuThl npeacraieHo deaepanbHbiM 3akoHOM OT 17 stHBapst 1992 r. Ne 2202-1 «O
npokyparype Poccuiickont denepanum». Jpyras BO3MOKHOCTb 3aKJIKOYAETCS B
MpaBe OpraHu3alyy Ha oOpallleHHe B Cy/l 3a 3alllUTON IpaB €€ WieHOB. Bo BTopoM
CJlydae mpaBOBbIM OcHOBaHUEM BbIcTynaeT cT. 53 AIIK P®, . 2 4. 3 c1. 6 @3 «O
CaMOPETYJUPYEMBIX OPTaHU3ALIHSIX.

KpomMe ykazaHHBIX MCTOUYHHKOB B Kau€CTBE HOPMATHUBHO-NPABOBBIX AKTOB,
PETYJIMPYIOIINX MPEANPUHUMATENBCKYIO €SI TEIbHOCTh, CIEAYET BBIICIUTH:
denepanbHbIi 3aKOH O Pa3BUTUH MPEANPUHUMATENLCTBA; DeepabHbI 3aKOH OT
26 uronsa 2006 1. Ne 135-D3 «O 3anmure KOHKypeHIIUNy»; DeiepalnbHblil 3aK0H OT 17
utonst 2009 r. Ne 164-®3 «O BHeceHun usMeHeHuil B denepanbHblil 3aK0oH «O
3alIUTe KOHKYPEHIIMW» W OTIEJIbHBIE 3aKOHOAATEIbHbIE aKThl Poccuiickon
®epnepanuny», 3akoH PCOCP ot 22 mapra 1991 r. Ne 948-1 «O kOHKypeHIIMU U
OTPaHUYECHUHM MOHOIIOJUCTUYECKON IeSITEIbHOCTH Ha TOBAPHBIX PHIHKAX.

Uccnenyss BONpoCc HOPMATHUBHO-IIPABOBOTO PETYJIUPOBaHUSI OOecCreYeHU
rapaHTHi NpaB IPEAIIPUHUMATEIIEH, HENb3s HE OTMETUTh DefepanbHblid 3aKOH OT 7
Mast 2013 . Ne 78-D3 «O0 ynoJIHOMOYEHHBIX MO 3alIUTe MpaB IpeAnpUHUMAaTeIeH
B Poccuiickoii ®enepanumy» (nanee - @enepanbHbiil 3akoH Ne 78-D3).

NHCTUTYT yIOJTHOMOYEHHOTO M0 3al[UTe MpaB NpeanpuHUMaTeseH, Bisisch
WHCTPYMEHTOM CaMOOTpaHWYEHHUsI BJACTH, MPEJCTaBISIET COOO0M HE TOJIBKO
JOTIOJIHUTENbHYK0 ~ TapaHTUIO0  3allUThl  KOHCTUTYLIMOHHOTO  IpaBa  Ha
MPEANPUHUMATEIIBCKYIO JIEATEIbBHOCTh CO CTOPOHBI TOCYJIapCTBa, HO U CTal
TUIOMIAKOM JJIT COBMECTHOTO OOCY>KJIeHUsI Han0oJiee OCTPHIX BOMPOCOB BEICHUS
Ou3Heca B CTpaHe.

®enepanbHpiil 3ak0H Ne 78-D3 ompenenuna NpaBOBOM CTAaTyC, OCHOBHBIE
3a/laud M KOMIIETEHIMIO YMOJHOMOYEHHOTO Ipu mpe3uaeHTe Poccuiickoi
denepanyu 10 3aUATE TIPAB MPEATTPUHUMATETICH.

Peanuzanusi kommneTreHuii OM3HeC-OMOYJCMEHOB OCYIIECTBIISCTCS MPEKIC
BCETO B X0Ji¢ PabOThI MO PaCCMOTPEHUIO TIOIAHHBIX MPEANPUHUMATEIISIMH Kajo0.

[Topsinok paccMoTpeHust kajno0 W TPUHATHS MO0 HUM PEIICHUW PEerylupyercs
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cnenyromumu gokymentamu: deaepanbubiii 3aKoH oT 2 Mast 2006 r. Ne 59-@3 «O
nopsiIke paccMoTpeHus: oOpameHuit rpaxiaan Poccuiickoit ®denepanun»; cr. 4
®enepanpHoro 3akoHa ot 7 mMas 2013 r. Ne 78-03 «O0 YMOITHOMOYEHHBIX IIO
3aluTe Ipas npeanpuHumarened B Poccuiickon denepanuny; JOKAIbHBIE aAKThI
VYnomnnomouennoro mnpu Ilpesugente PO (Ilopsgok momaum M paccMOTPEHHS
XKanob, MPUHATHS pEIIeHUH 10 HUM YTNOJIHOMOuYeHHBIM mipu I[lpesupente
Poccuiickon ®epepanun no 3amure TmpaB  npeanpuHumareneit; [lopsmok
PacCMOTPEHHUST YIIOJHOMOYECHHBIMU IO 3allATE€ MpaB NOpPEANPUHAMATEICH B
cyobekTtax P® oOpaiieHuii, MOCTYNUBIIMX OT YIOJHOMOYEHHOro; PerimameHt
pabotbl OOIIECTBEHHOTO NpelcTaBUTeNs YmoiaHoModeHHoro npu [lpesunente
Poccuiickoit @enepaiuu mo 3aiiyTe Mpas MNpearnpuHUMaTeIe 1 ap.); JOKaIbHbIE
aKThI YIIOJTHOMOYEHHBIX B cyObekTax PO.

3ammra npaB npearpuHUMaTeseil myTeM oOpalieHus K Y TOJHOMOYEHHOMY
OCYILECTBIISIETCS ~ MPEUMYIIECTBEHHO MyTeM paboThl C  MOCTYNUBIIMMU
YonHoMo4eHHOMY OOpalieHUsIMU TpealpuHuMaTeieii 00 yluieMIeHUH UX MpaB
[11,c.9-16].

B 3axiroueHre MOXHO CAENaTh BBIBOJ, UTO B MTOCIIEIHUE TOAbI 3AIIUTE MPAB
MPEANPUHUMATENEN TOCYIapCTBO YIENIAET 3HAYUTEIbHOE BHHMaHHWE. B CBs3M ¢
MIPUHATAEM KapAWHAIBHO HW3MEHUWJICA TOPSAO0K MPOBEICHUS MEPOINPUITUNA B
o0acTM  KOHTPOJS W Haja3opa.  YIKeCTo4Ywiach  aJIMUHHCTPATHUBHAS
OTBETCTBEHHOCTh JOJLKHOCTHBIX JIMI[ TPU OCYIIECTBJICHUU TOCYIApCTBEHHOTO U
MYHHULUIIATBHOTO KOHTPOJIS.

He cMoTpss Ha TO, YTO BONPOCHI OOECTEUEHHS TapaHTUH TIpaB
MPEANPUHUMATENIEH COAEpPXKATCSI B 3HAYUTEIBHOM KOJWYECTBE HOPMATHUBHO-
IPABOBBbIX AaKTOB PA3JIMYHBIX OTPACiCH IpaBa, 3aKOHOJATEIBHO HE OCTaBJISET
JIAHHBIN TIpeMeT 0e3 BHUMaHMs. B kauecTBe Mep 10 PEIICHHIO 3a1a4U MOIEPKKU
MpaB NpeANPUHAMATEIECH MOXKHO BbIICIUTH NpuHATHE DenepaibHbIX 3aKOHOB OT
26 nexabps 2008 1. Ne 294-®3 «O 3ammure mnpaB IOPUAMYECKUX JHI] U

HHAUBUYaJIbHBIX Hp@)alI/IHHMaTCJIeﬁ Inpru OCYHECTBJICHUU TOCYAApCTBCHHOIO
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KOHTpOJIS (Ha/130pa) 1 MYHHMIIMIIATILHOTO KOHTpOJsi» U oT 7 Masg 2013 r. Ne 78-D3
«O0 yNOJTHOMOYEHHBIX IO 3allMTe IMpaB NpeanpuHuMarencii B Poccuiickoit
®deneparnny». Takum 06pa3oM, HOPMATUBHO-TIPABOBOE PETYJIUPOBAHUE OTHOILICHUH
B O0O0JacTW 3alMThl MpaB MpeANpPUHUMATENIEH TNPEeTepreBaeT IOCTOSHHbBIE

HN3MCHCHUA B LCIIX PA3BUTHUA CBO6OI[HI)IX PBIHOYHBIX OTHOILICHHUH.
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