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COOTHOUIEHUE AJIBOKATCKOMN TAUHBI C UHBIMHU
BUJAMMU OXPAHSIEMBIX KOHCTUTYLIMOHHBIMU HOPMAMU
TAUH

Almomauuﬂ: Cmamovs nocesauieHa I’lp05JZ€MHblM acnekmam uHcmumyma
aosokamckou maunvl. Mccnedosarno coomuouwernue ao80KamceKo maunvl ¢ UHbIMU
sudaMU MatiH.

Knwuesvie cnosa:  aosokamckas — matua, ceMmeuHas — Maiua,
KOHCMUMYYUOHHbLE HOPMbL, mauna YCbIHO6G/IEHUA, TUHYHAA mauna.

Resume: The article is devoted to the problematic aspects of the institution of
advocate secrecy. The ratio of advocate secrets with other types of secrets has been
investigated.

Key words: lawyer's secret, family secret, constitutional norms, secret of

adoption, personal secret.

I[ToMmuMO aJIBOKATCKOW TalHbl, KOHCTUTYLHMOHHBIE HOPMBI U HOPMBI,
CO3/IaHHBIE B Pa3BUTHUE €€ MOJOXKEHHM, PETyJIUPYIOT LIENYI TPYIIy BOMPOCOB,
CBSI3AHHBIX C UHBIMU BUJAMM TalH. Y UYUTHIBAs, YTO 3a4aCTyIO 3TH BUJbI TallH Ha
MPAKTUKE TAaK WM WHAYE MPECEKAIOTCS C aJIBOKATCKOW TaWHOW HCCIICIOBAHUE

MPaBOBOI0 pEeXMMa aJBOKATCKOM TallHBI W €ro poju B oOecredeHuu
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KOHCTUTYIIMOHHOT'O MpaBa Ha MOJIyYeHHE KBAIU(PUIIMPOBAHHON IOPUIUYECKON
NOMOIIM TpeOyeT paCKPBITUS B3aUMOCBSA3M JIAHHOTO TPABOBOrO SIBIICHUS C
CHCTEMOM MHBIX TaiH B aCIIEKTE MX KOHCTUTYIIMOHHOTO PETyIMPOBAHMS .

Konctutynus PO npsamo nperycMaTpuBaeT CIeAyOIINE BUIbI TallH:

- TMYHas u cemeiHas taitHa (4. 1 ct. 23 Konctutryuuu PO);

- TallHA TEPEeNUCKH, TeNe(OHHBIX MEPEroBOPOB, TIMOYTOBBIX M HHBIX
cooOmenuit (4. 2 ct. 23 Koncrurynuu PD);

- rocygapcTBeHHas TaiiHa (cT. 29 Koncturyuuu P®);

- n3buparenpHas TaiiHa (cT. 81 Koncrurynuu PO).

YKa3zaHHbIE TaWHBI 110 KPUTEPUIO IIPEEMCTBEHHOCTU OTHOCATCS K TpyIIIe
IIEPBOHAYAJIIBHBIX, B CBSI3M C YE€M COOTHOLIEHWE aJBOKATCKOM TallHBl C HUMH
CTPOUTCS Ha MpPHUHLMIAX HX LeNeBOM OOYyCIOBIEHHOCTH M 0a30BOCTH IIO
OTHOIIEHHIO K aJBOKAaTCKOM TaiiHe.? I103TOMy IJIOTMKa YCTaHOBIEHHS pEXUMA
aZBOKATCKOM TaWHBI JOJKHA OMUPATHCA HA TOHUMAHHUE COJEPKAHUS U IPEIEIIOB
peanu3anuy NEepBOHAYAIbHBIX TalWH. Tak, OJHMM U3 BAXXHEUIIMX 3JIEMEHTOB
YaCTHOM JKW3HHU SBISIETCA JMYHAs W CEMEWHas TaWHa, 3aluTa KOTOPOM
MpeayCMaTPUBAETCS LEJbIM KOMIUIEKCOM HOPMATHUBHBIX IPABOBBIX aKTOB. Ecin
IPOCIEANTh IEATEIbHOCTh aJBOKATa MO BBIMOJIHEHUIO CBOMX MPO(eCCHOHATBHBIX
00s3aHHOCTEH, ClenyeT 3aMeTUTh, YTO OH 3a4acTyl0 I[IOJy4aeT B CBOE
pacropsikeHre HHGOpMaInio, KOTopast OTHOCUTCS K JJMYHOM MM CEMEHHOM TalHe.
ANIBOKaTrckass TalHa IIpM  3TOM  CTAHOBUTCS TapaHTUEW TPaXIAHUHY,
0OpaTUBIIEMYCS 3a FOPUIAMIECKON MOMOIIBIO, B COXpaHeHnH uHdopmaruu.®

B cBs3u ¢ OTCYTCTBUCM HGO6XOI[I/IMOFO MOHSITUHHOTO dllIrapara B OTHOIICHUHU

JIMYHOU U CEMEUHOM TalHBI CIIENYET PACCMOTPETh UX OCHOBHBIE XapaKTEPUCTUKMU:

LAnBokaTcKas JeqTeNbHOCTS U agBokaTypa Poccuiickoii ®enepanuu. Cepus «Briciee o6pasosanue» — PocTos
H/[1: «®ennkcy, 2021. — 256 c.

2Acradbes 10.B., Mapanacosa JI.U. I'panuisl afeokarckoii taiinbt /Cyie0Has BIacTh ¥ YTOJOBHBIH MPOLECC. —
2017. — Ne. 1.

3Bambuio FO.M. EBpomneiickue CTaHIapThI 3aIIUTHI aIBOKATCKON TalHbI //AnBokaTckast mpaktuka. — 2021, — Ne. 1. —
C. 54-58.
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1. Tlo aHamoruum ¢ KOMMEPYECKOW TalHOM, JIMYHYIO U CEMEHHYIO TaillHy
MO>KHO OIPEACIIUTh KaK PeKUM KOHPUACHIIMATBHOCTA UHPOPMALIUHU, T. €. PEKUM,
KOI'/Ia MPY MOJIYYEHUH JI0CTyNa K CBEAECHUSAM (COOOUIEHUSAM, JaHHBIM) HE3aBUCUMO
oT ¢hOpMBbI UX MPEACTABICHUS, JUI0 003aHO HE MepeaaBaTh TaKyr UH(POpMaIKIO
TpPEeThbUM JHIaM 0e3 corjacus ee o0aanaTens.

2. Vcxonsa w3 OyKBaJIbHOTO TOJKOBAaHUS 3TUX TMOHATUH, JUYHYIO TalHY
MOKHO paccMaTpuBaTh Kak KOH(GUIEHIMAIbHBIE CBEJCHMS, KAcaloluecs OJHOIO
JWIa, a CeMEHHYI0, Kak HH(OpMAIIHIO, 3aTParuBaroIly0 HHTEPECH! YICHOB CEMbH U
WHBIX POJCTBEHHUKOB. [IprueM Takoe pa3aeieHrne BO MHOTUX CIy4dasiX SIBJISIETCS
yCIOBHBIM. Tak, TaiiHa yCHIHOBIJICHHSI MOXKET CUHMTAThCS KaK CEMEHHOM, Tak WU
JUYHOU (B ciydasx, KOI/Ia CaM YCHIHOBJIICHHBIM HE elaeT pasrjamarb 3Ty
uHpopManuio).*

3. CewmeiiHyt0 TaliHy COCTaBJSIOT CIEOYIONIME CBEACHHS: TaiiHA
YCHIHOBJICHUS, TailHA YaCTHOW >XU3HU CYNPYTOB, JIMYHbIE HEUMYIIECTBEHHBIE W
MMYIIIECTBEHHBIE OTHOLIEHUS, CYLIECTBYIOLUIME MEXKIy cynpyramu u T. 1. [Ipuuem
CEMBIO B JAHHOM CIIy4ae CJIEyeT pacCMaTpuBaTh B IIMPOKOM CMBICIE, T. €. «KAK
COBOKYIHOCTb MHIAMBUOB, COCTOSIIINX, 10 MEHBIIEH MEPE, B OJTHOM M3 TPEX BUIOB
OTHOUIEHUI: KPOBHOTO POJACTBA, MOPOXKIEHHUA, CBOMCTBa». Heobxommmo Takxke
YUHUTBIBATH (DAKTOPHI COBMECTHOI'O MPOKUBAHUS, I€HEKHON U MHOM 3aBUCHUMOCTHU
CTOpPOH U T. II.

[IpeameToM JIMYHOW TailHBI MOTYT OBITh CBeAeHUs: O (hakTax Ouorpaduu
JIMIIA, O COCTOSIHUM €T0 3/10POBbs, 00 UMYILIECTBEHHOM IOJIOKEHUH, O POJIE 3aHATHM
U COBEpPIICHHBIX MOCTYNKaX, O B3IJIAAaX, OLIEHKAX, YOSKIEHUsIX, 00 OTHOIICHUAX
YeJioBeKa K APYTUM JIFOJISIM.

Kpome Toro, pasHOBHIHOCTHIO JTUYHOM TaliHBI SIBISCTCS BpaueOHas TailHa,

coOJIIOICHUE KOTOPOM  SBJISIETCS IPABOBOM  OOS3aHHOCTBIO  MEIMIIMHCKOTO

“Bypaesa C.K. O6 ajBokatckoii Taiine / BecTHuk BypsaTCKOro rocy1apcTBEHHOTO yHUBepcHTeTa. [learoruka.
Odunonorust. Gunocodust. 2014, Ne 11. C. 39-45.
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nepcoHanga. 3a pasriainieHue npodecCUOHATbHONW (METUIIMHCKOM, BpadyeOHOM)
TallHbl MPEAYCMOTPEHA IUCLUUIUIMHAPHAS, aJIMUHUCTPATUBHAs WM yTOJOBHAA
OTBETCTBEHHOCTh B COOTBETCTBHM C 3aKOHOJATENHCTBOM P®d, 3aKOHOAATEIBCTBOM
cyobektoB P®. 3mech ke MOXHO MNpOHAONIIONATh B3aUMOJEHCTBUE JIBYX
MPOU3BOJIHBIX TaillH, B OCHOBE KOTOPBIX 3all0KEHBI Pa3HbI€ MPUHIIUIIBI
npoecCHOHATbHOM MPUYACTHOCTH K JIMYHOU (CEMEWHOM) TaltHe.

Uro kacaercs B3aUMOJEWCTBHS AJBOKATCKOW TalHbI C WHBIMHU TalHAMU,
MIPABOBOE PETYJIMPOBAHUE KOTOPHIX HE OCHOBAHO HA MPSMOM YKa3aHUU HA HUX B
Konctutynuun PO, 1o BblAenseTcs menas rpynmna TaiH NpsSMO HE 3aKpETUICHHBIX
KOHCTUTYIIMOHHBIMU HOPMaMH, HO ONUpArIIKNXcs Ha HuX. Hanpumep, nmpaBoBoi
pEXKUM HMCTOYHUKOB HMH(POPMALMHK SKYPHAIHCTOB (KYPHAJTUCTCKOM TaHHBI)
OCHOBBIBAETCS Ha BaXXHOM TapaHTUU CBOOOJBI MaccoBOM uWHGOpPMAIUU WU
npeaycMoTpeHHoro cT. 29 Koncturyuuu PO mpaBa kaxaoro cBOOOJHO HCKaTh,
nojy4yath, MepeliaBaTh, MPOU3BOJUTh M PACHPOCTPAHATH HMHOOPMALMIO JTIOOBIM
3aKOHHBIM CIIOCOOOM.

Konctutymuss P® mnpoBosriacuia BaKHEUIIYIO COLMAIBHYIO (DYHKIUIO
aJIBOKaTyphbl — oOecrieueHre mpapa Ha 3alluTy OT OOBHHEHHS U MPEJOCTABICHUS
npo¢eCCUOHATIBHON FOPUANYECKON MTOMOIIIH (TIPAaBOBOM MTOMOIIIH).

3akoH P® «O6 ajgBokarype M aABOKATCKOW  JI€ATEIbHOCTH
npeaycMarpuBaer coOmogeHne Kojekca aaBOKaTCKONW OSTUKM KaK OJHOTO W3
OCHOBHBIX MPO(heCcCHOHATBHBIX 00A3aHHOCTEN a/IBOKaTa.

Hapymas »sTuueckne HOpPMBI W NpaBWIa, a TakXke POCCHUCKOE
3aKOHOAATENbCTBO, AJBOKAT TMOABOAUT CBOKO aJBOKATCKYIO KOJUIETHIO, BCE
aJIBOKaTCKOE COOOIIECTBO U ceOst Kak afBokaTa. COOTBETCTBEHHO, aJIBOKAT JOJIKEH
BecTu cebsi mpodeccruoHanbHO, MO-4eI0BEYECKU, HE HapyIIaTh 3aKOHOAATEIbCTBO
P® 06 agBoKaTcKol AEATEILHOCTH, OCCIIJIATHON MOMOIIM, & TaKXKE WHBIE HOPMBI,
KOTOpBIE€ 00s13aH cOOJII0AaTh aJBOKAT.

CornacHo BeimeHa3BaHHOMY Kojekcy agBoKaT MOXKET OBITh MPUBICYCH K

JVCHUIUIMHAPHOW M YTOJIOBHOW OTBETCTBEHHOCTH B CIIy4ae HApyIICHUS IIpaB
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nosepurenieid.  CrenoBarenbHO, AJMUHUCTPAaTUBHBIM — 3ampeT  pa3MIallleHUs
KOH(QUICHIMAIBHBIX CBEJICHUIN JEHCTBYEeT 0€CCPOYHO, TO €CTh MPABOBOU PEKUM
HEpasrjalleHus NOPOJOJDKAET  JEHMCTBOBAaTh AK€  IOCIE  MPEKpalieHUs
HEIOCPEICTBEHHBIX OTHOUIEHWH (OKOHYAHUS NPEICTaBUTENICTBA HHTEPECOB
MEXIy aJBOKATOM U KIHUEHTOM, CMEPTHU (DU3MUECKOTO JHIa — JOBEPUTENS WU
JMKBUJALINANA FOPUANIECKOTO JIMLA, B HHTEPECAX KOTOPOTO AEHCTBOBAN 3aIUTHHK.

JlucuuniMHapHOe IMPOU3BOJACTBO B OTHOLIEHUM aJBOKaTa IPOM3BOJUTCS B
COOTBETCTBUHM ¢ pasneioM BTopeiM «Komekca mpodecCHOHaIbHOW ATHUKH
aZIBOKaTay.

YTos0BHOE MNPOU3BOACTBO B OTHOLICHUM aJBOKAaTa IIPOU3BOAUTCI B
cootBercTBUM ¢ YK PO (Hanpumep, no ct. 309 «Iloaxyn uim npuHyXaeHHE K Jade
NOKa3aHUH WM YKIOHEHMIO OT Jauyd IOKa3aHuM JMOO K HENpaBUILHOMY
nepeBoay») B nopsiake YIIK P®. Ono npon3BoauTcs Ipyu yCIOBUH, €CIU AEUCTBUS
Wi Oe3eHCTBUE aJIBOKATa BBIXOJUT 33 PAMKH AUCIUIUIMHAPHBIX B3bICKAHUI Ha
ocHoBaHuM «Kozekca npogeccuoHanbHON 3TUKHU aJIBOKATa.

3akoH «O OecruiaTHOM ropuauyeckoil nomouw B Poccuiickoit denepanum»
or 21.11.2011 Ne 324-®3 omnpexpenseT Kpyr JHIL, KOTOPbIM IOJIOKE€HA TaKas
ITOMOUIb.

[IpaBoBO€ peryJIMpoBaHUE AJABOKATCKOM TallHBI TPEAYCMOTPEHO CT. &
®enepanpHoro 3akoHa «0O0 aJBOKATCKOM NEATENbHOCTH M aJBOKaType B
Poccuniickont @epneparum» ot 31.05.2002 N 63-®3, B KOTOpPOM 3aKperieHa
00513aHHOCTh aJBOKaTa XpaHUTh TallHy. A HCCJIEIOBAaHUE COJEP)KAHUSA TEKCTa
npucaru anokata P®, onpenenenHoi cr. 13, maer BO3MOXHOCTh MOJYEPKHYTH
OJIHy U3 €ro KIIOYEBBIX O0S3aHHOCTEH — CTPOr0 XpPaHUTh AJBOKATCKYIO TaiHY.
AHaOrMYHOE MOJIOKEHNUE COACPKUTCA U B [IpaBuiax aJBOKaTCKOM 3TUKH.

Heob6xonmumo oTMeTuth, 4TO B cucteme mnpaBa PD anBokarckas TaifHa
paccMaTpuBaeTcs ~ Kak ~ MOpaJlbHO-dTHYEcKass  mIpobiemMa  Ha  ypOBHE
CaMOYIIPABJISIOIINXCS CTPYKTYP aABOKaTypbl. OTCYTCTBHE AETAIBHOIO IPABOBOIO

PETYIUPOBAHUA U AOCTATOYHBIX HAYUYHO-TCOPECTHIYCCKUX I/ICCJ'IGJIOBaHI/Iﬁ I10 ﬂaHHOﬁ
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npo0semMe BeAET K HEYpEryJIMPOBAHHOCTHU MPABOBOI0 CTATyca a/IBOKATCKOMN TalHBbI,
YTO U ONPEAEIAET aKTYyAJIbHOCTh TEMbl HAYYHOT'O HCCIIEIOBAHUSI.

Takum o00pazom, Henb3s OTpUIATh TOT (AKT, YTO OTHOIICHUS MEXITY
aBOKATOM W KJIMEHTOM HAUYMHAIOTCS YXKE C MEPBOM HMX BCTPEYH, Pa3rOBOPHI U
MOSIBIISIETCA ~ aJBOKAaTCKasg TaliHa, TO e€cTh HWH(poOpMmamnus, He MoaIexaas
pasrnamenuto. Korzma ycraHaBiMBaeTcsl ICUXOJOTMYECKHA KOHTAKT, aJBOKAT
MOXET Yy3HaTh OIPEACICHHBIE CBEICHUS O KIHEHTE, HanpuMep, KIUEHT
pPAacCcKa3bIBaET O TOM, KTO, IPHU KAKHX OOCTOSITENIbCTBAX, [I0YEMY ITOCOBETOBAI EMY
0o0paTUThCS UMEHHO K JJAaHHOMY aJ[BOKaTa WU aJBOKAaTCKOro o0beauHeHus. [lpu
TOM KJIMEHT MOXET Ha3blBaTh (haMUIIUU, WMEHA, PacCKa3blBaTh O KAaKHUX-TO
coObITusX. HeusBecTHO, KakuM o0O0pa3oM MOXKET TMOBJIMATh Ha JIMYHOCTD

Pa3rIalliCHUC 9THUX CBCIICHHﬁ.
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