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Almomauuﬂ: Cmamows nocesiuieHa ucmopuu  CnaHoejleHUus npasoeoco
00bluas KaK UCMOYHUKA npasa. On mpe6yem 0c0b020 BHUMAHUA, mMAK KAk 5mo
ucmopuvecku nepeas gopma npasa. JlaHHOMY UCMOYHUKY Npucywy pso
cneuuqbuqecmtx uepm, Kkomopbsle onuiudarom eco om apyzux UCMOYHUKOB, Komopble
06y0ym paccmompeHtvl 8 0aHHOU pabome.

Knroueeswvie cnosa: 06blllal:Z, UCMOYHUK npaed, npaeo, CMAHOGJIEHUE.

Annotation: The article is devoted to the history of the formation of legal
custom as a source of law. It requires special attention, as this is historically the
first form of law. This source has a number of specific features that distinguish it
from other sources, that will be considered in this paper.

Key words: custom, source of law, law, becoming.

C Ttex IIop, KaKk B MHUPC HaA4YaJIO 3apOKAATbCA IIPaBO, HCCHeﬂOBaTeHeﬁ-
TCOPECTUKOB H y‘IéHHX IMOCTOSAHHO MHTCPECOBAJIM BOIIPOCBI HCTOYHHKOB €TI0
BO3HMKHOBEHUS, (OpPM OpraHM3anuu U cyiiecTBoBaHus. OCOOCHHBIM HHTEpEC
npcaACTaBIACT I/ICTOpI/I‘IeCKI/Iﬁ ACIICKT ITponecca pa3BUTHUA TaAKOIo HCTOYHUKA IIpaBa,
KaK TMpaBoBOM oOObbail. XOTSA W OTOT MCTOYHUK TMpaBa 3HAYMTENILHO
9BOJIIOTHMOHHUPOBAJ € TCUCHHUCM BPCMCHH, HO CYIICCTBYCT B COBPCMCHHBIX CUCTCMAX
IIpaBa U Ha CCI‘O)IHSIH_IHI/II\/'I JCHB.

Uro ke Takoe mpaBOBOM 00b14aii? OH TpencTaBiseT cOO0OM HEmucaHoe

MPaBUJIO TIOBEACHHS, KOTOPOE CIOXKHIOCh B PE3yJbTare €ro (hpakTUUeCKOro u

«Hay4Ho-npakTu4eckun aneKTpPoHHbIN XXypHan Annea Hayku» Ne5(32) 2019
Alley-science.ru



MHOTOKPATHOTO MPUMEHEHUSI B TEUCHHUE JIJIUTEILHOIO BPEMEHHU U MPU3HABAEMOE
TOCYZapCTBOM B Ka4eCTBE 00I1e00s13aTEIHLHOTO TPaBHIIA.

Hctopuuecku y Kaxa0ro Hapo/ia MpaBo CKIaJAbIBAETCA CAMOCTOSTENBHO, KaK
YCTOSIBIIASICSL ~ CHCTEMa  OTHOIIEHUW  MEXIy JIIOJIbMHU, HEMOCPEICTBEHHO
OoOyCJIOBJIEHHAss OCO3HAHHOM HEOOXOAMMOCTBIO MPUACPKUBATHCS BCEOOIIUM
npaBuiaM (Te e oOblYasiM) B MPOIECCE COBMECTHOTO Y4acTHsl B IMPOM3BOJICTBE,
oOMeHe, pachpelelleHud W TOTpeOsieHnd. DT TpaBWia BO3HUKIU O]
BO3JICUCTBUEM  OOBEKTUBHBIX  JKU3HEHHBIX MOTPEOHOCTEW, MPaKTUYECKON
JIEATEIIbHOCThIO OpPTraHU30BaHHBIX B o00mIecTBO Jroael. Tak BeIpaboTaIUCh
JpEBHEUHAUICKAs, JpeBHErpeueckas, JIpEeBHEPUMCKas, JIpEBHETepMaHCKasl,
JpeBHEpYCCKasi M JIpyrue TmpaBoBbie cucTeMbl. OO0 3TOM CBHJIETEIHCTBYIOT
pa3IMYHbIE JApEBHEHINME JOKYMEHTBHI. JAPEBHEHHIWNWCKHE 3akoHbl Many,
W3BECTHEHIINI MaMATHUK pUMCKOro npasa 3akoHbl XII Tabnuil, mpaBoBoOii KOJEKC
cannueckux ¢ppankoB Cannueckas npasja (Canudeckuit 3akon — jaT. Lex Salica),
Pycckas IlpaBga — TO €CTh 9TO T€ aKThl, KOTOPbI€ B OCHOBHOM 3aKpEILISUIH
oObryan. B mpaBe mepBOHaYaIbHO 3aKIaJbIBAIOCH TO, YTO MPUEMIIEMO JJI BCEX
YJIEHOB 0O0IlIecTBa, — OOlIecoalibHasl CIOpaBeIJIuBOCTh. M JHIlb YyCUIICHHE
rOCyJapCTBEHHON JEATENHHOCTU B OOJIACTH TpaBa, MO3UIIMA WHTEPECOB BiACTEU
HEPEJKO YBOAWIO 3aKOHOJATEIbCTBO U CYAEOHYIO TPAKTUKY B CTOPOHY OT
MCTHHHOM NPUPOJIBI IPaBa U €ro CYIHOCTH.

Kak cnpasennmuBo otmetun PasymoBnu Hukonain HukonaeBud: «XoTuMm Mbl
ATOTO WJIM HET, OOBIYHOE MTPaBo AeiicTByeT. OHO CYHIECTBYET U OYJIET CYIIECTBOBAThH
CTOJIKO, CKOJIbKO MPOCYILIECTBYET IpaBO, OKa3biBas BIMSHHUE Ha MPaBOBOE
pa3BUTHE, BOCIOJHSS MPOOETbl B 30HAX MPABOBOTO OOIIEHHUS, a TAKXKE TaM, TJe
3aKOHOIPEANHCAHNS HEKU3HECTIOCOOHBL. »?

O6o3HaunM  psig  cnenuUUECKUX YepT, MNPUCYIIUX HCKIIOYUTEIHHO

IPaBOBOMY 00OBIYAIO:

! PriGakos B.A. Bectuuk Omckoro yuusepeutera. Cepust «lIpasoy». 2007. Ne 3 (12). 2007. C. 13-19.

2 Pasymosnu H.H. crounuku npasa u ¢popma npasa // CoBeTCKOe TOCY/1apcTBo u npaso. 1988. Ne 3. C. 25.
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e VYcrHas ¢gopma. OgHa U3 TIaBHBIX OCOOCHHOCTEH ITOTO MCTOYHHUKA
MpaBa 3aKJIIOYAETCS B TOM, YTO COXPAHSETCA B CO3HAHWUU U MaMSITH
HapoJa, MepelaeTcs W3 MOKOJEHUs B MOKOJEHHE MMEHHO B YCTHOM
dopme. To ecTh M10/1M MIEpeAIOT T€ WU UHBIE PABUJIA TIOBEJICHUS «H3
YCT B yCTay.

e @dopmanpHasg ONPEACIEHHOCTh. Mcxomd w3 TOro, 4ro mPaBOBOMU
oObluail CcyiiecTByeT B yYCTHOU (opme, TpeOyercs Oosiee WM MEHee
TOYHAsl ONPEJEICHHOCTh €r0 COJACPKaHUS: CUTyallHs, B KOTOPOU €ro
clelyeT  TNPUMEHSATb, Kpyr  JHMI, Ha  KOTOPHIX  OObIYaii
pacrpocTpaHsieTcs, MOCIEACTBUS, KOTOPHIC BIIEUET €ro MPUMEHEHHUE.

o JlokanpHbll XxapakTep. Yame Bcero oOblYall MNpPUMEHSIETCS B
OMpENEICHHOW MECTHOCTH CpEelId CPaBHUTEIHLHO HEOOJBIIOTO
KOJINYECTBA JIIOJICH WM HA CPaBHUTEIIBHO HEOOJBIION TEpPUTOPHH,
SIBJISIETCS CBOCOOPA3HOM TpaauIIue TaHHOM MECTHOCTH.

e Ocob6ennoctu ¢opmupoBanus. I[IpaBoBoit oObvait dopmupyeTcs
MOCTENEHHO. JIOJKHO MpPOWTH HEMaloe BpEMsI C MOMEHTa €ro
BO3HUKHOBEHUS, YTOOBI 00bI4Yail mpuoopen cuity. OObryaii 3aKperisier,
COJIEPKUT TO, YTO CKJIAJIBATIOCH B pE3YyJIbTaTe JJIUTEIBHON MPAKTUKA
B 00I1IECTBE, OH MOXKET OTPaX)aTh KaK OOI[HEe MO3UTUBHBIE MOPAJILHEIE,
IyXOBHBbIE IIEHHOCTH HapoJa, TaK M MPEApacCylKd, pPacoBYIO
HeTepnuMOCTh. [lockonibKy 00IIecTBO — cHUCTeMa HE CTaTU4Has |
MOCTOSIHHO Pa3BUBAIONIASCS, TO YCTapeBIIME OObIYaM TMOCTOSIHHO
3aMEHSIIOTCS ~ HOBBIMH,  OoJjiee  TOAXOASIIMMH K  BHOBb
c(hOpPMUPOBAHHBIM YCIIOBHUSIM.

e Jleranuzarus rocynapctBom. JJist Toro, 4ToObl 0OBIYAN JIFOAM MOTJIH
MPUMEHSTh B 00IIEeCTBE, HEOOXOIUMO MPU3HAHUE €r0 IOPUINIECCKOM
CUJBl TrocyaapcTBoM. IIpaBo He MOXeET CyIIeCTBOBAaTh BHE
rocyJ1apcTBa, OATOMY oObluai crocooeH npuodpecTu

00111e00s13aTeNBHBIN XapaKTep HAPSAY C APYTUMHU UCTOUYHUKAMU TpaBa
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TOJIbKO TIPW YCIIOBUW TMPUJAHUS €My 3aKOHHOCTH TOCYIapCTBOM.
OpHako B COBPEMEHHBIX YCJIOBHSIX CYIIECTBYeT Oojee OOBEMHBIN
nepedYeHb CIoco00B JerabHOTo (0(UIMATIBHOTO) CAHKITHMOHUPOBAHMS
00BbIYaeB B IEJISIX BKIIFOUCHUS UX B CHCTEMY (POPMATTbHO-IOPUANICCKUX
UCTOYHUKOB. DTO TMpHU3HAHHE HUX: TOCYJAapPCTBEHHBIMH OpraHaMu
(3aKOHOAATENIbHBIMU, HCIIOJHUTEIBHBIMH, CYy/IeOHBIMHU); OpTaHAMH
MECTHOTO CaMOYMIpPABJICHHWS W JPYTUMH  HETOCYJapCTBEHHBIMU
OpraHu3alMsIMH; TocyAapcTBaMM H  (WJIM)  MEXKIyHApOIHBIMU
opraHu3anusiMu B cdepe MyONTMYHBIX U YaCTHBIX MEXKTYHAPOIHBIX
OTHOIIICHUSX.

e CmocobHOCTh TpaHcopmaruu oObIYacB B HOPMBI 3akoHA. B
CHEIHAbHON JTUTepaType 3aUKCUPOBAHO HAIMYKE Y HAILITUX MPEIKOB
3HAYUTENIPHOTO KoJn4decTBa oObIyaeB. [Ipm 3TOM He Bce M3 HUX
IpeBpalaTcs B MpaBoBy0 HOpMy. s Takoi Tpancdhopmaiuu, 1mo
MHeHnio M.B. I'pumnu, HeoOXoauMoO Hamuyue OOBIYHO-TIPABOBOM
KyJIbTYphl Hapoja, KOTOpas IOCTENEHHO TMPEBPAIAETCS B BOJIIO
rocynapcrsa.’

Takum oOpa3zom, oObI4ail - 3TO MPOBEpPEHHAass BPEMEHEM U OOOCHOBAaHHAS
HOpMa TIOBEJICHUSI 4YeJIoBEKa B OOILECTBE, CYIIECTBYIOLIass B YCTHOH ¢opme,
UMEIOIIast TIOKAIBHBIN XapakTep u (GOpMambHYI0 ONpeaeIEHHOCTh. MOXKHO CenaTh
BBIBOJI O TOM, YTO B CHCT€ME HCTOYHHKOB COBPEMEHHOTO POCCHICKOTO IMpaBa
MpaBOBbIE OOBIYAM WIPAIOT HEMAIOBAXHYIO pOJib.  ['pakIaHCKOM KOJEKC
Poccuiickoit denepannu odpunraibHO MPU3HAET U 3aKOHOJATENIBHO 3aKpEruisieT
dbakT npu3HAHWS WX B KAauyeCTBE MCTOYHUKOB IpaBa. 3apoxACHHBIC emé B
JpeBHEMIIIEM OOIIEeCTBE MPAaBOBbIE OOBIUAW HE MOTEPSUIM CBOEH aKTyalbHOCTH, a
JUITh TPAHC(HOPMHUPOBANHCH M TPHHUMAIA COOTBETCTBYIOUIUH HCTOPHUCCKOMY

BPEMEHHOMY OTPE3KY BU/IL.

3 Tpumma M.B. O6BIMHOE Ipak/IaHCKOE MpaBo YKkpanHcKol 3emmu X 1X — magano XX B. M.: Apucreit, 2006. 560 c.
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