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Annomauyun: Cmamvs NOCéAUWeHA AHATU3Y BbIAGIEHUA CYMb NPUHYUNA
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npage 8 YClosUsX Yuppoeou mpanc@hopmayuu, 8 COBPEMEHHOM 2PaAHCOAHCKOM
npage 6 yCl08UAxX pacnpoCcmpaneHusi Yu@dposvix mexunonrocui. Anaiusy npagosvix
HOpM, pa3pabomxu npeoylodCeHuli N0 COBEPULEHCMBOBAHUIO 3AKOHOOAMENbCNEA U
NPAKMUKU €20 NPUMEHEHUS.
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€c680000bl 002080pA;, NPUHYUNBL 2PANCOAHCKO20 NPABA; 3AKIIOYEHUEe 002080pd,
yugposvie mexrono2uu, yugpposoe npaso.

Annotation: The article is devoted to the analysis of identifying the essence of
the principle of freedom of contract, the place of the principle of freedom of contract
in the system of principles of civil law. Coverage of the principle of freedom of
contract in civil law in the context of digital transformation, in modern civil law in

the context of the spread of digital technologies. Analysis of legal norms,
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development of proposals for improving legislation and the practice of its
application.

Key words: legal freedom; civil law; the principle of freedom of contract;
principles of civil law; conclusion of an agreement; digital technologies; digital

law.

IOpuandeckast cBoboaa mpeAcTaBisieT cOO0OM HOPMATUBHO OMPEICIICHHYIO U
OXpaHsieMyI0 TOCYJapCTBOM MEpPY BO3MOXKHOTO TMOBEJCHUS CyOBEKTOB IIpaBa,
BBEIPOKAIONIYIOCS B TPHHAMISKAINIUX UM CYOBEKTHBHBIX TIpaBaX, MPU3BAHHBIX
o0ecneunTh  YAOBIETBOPEHHE JIMUYHBIX W  COIHUAIBHBIX  TMOTPEOHOCTEH.

IOpuanueckas cBo6o1a 0TJIMYHA OT CBOOOIbI B 00LIECOLIMATBHOM KOHTEKCTE,
MOCKOJIBKY 3TO HE €CTECTBEHHOE JI03BOJICHHE, a MEpa MOBEICHNUS, yPETryIUpOBaHHAsS
3aKkOHOM. OOBEKTHUBHBIM BBIPOKEHUEM IOPUIUYECKOW CBOOOJBI  SIBIISIETCSA
IIPaBOMEPHOE NOBE/ICHUE CYOBEKTOB MpaBa.

KOpuanueckast cBoOoma MMeeT CBOE CyOBEKTUBHOE COJEpKaHUE, KOTOPOe
BBIpQKAETCS Yepe3 MPUHAJJICKAIIME YYaCTHHUKAM YPETYJIHMPOBAHHBIX HOPMaMU
mpaBa OOIIECTBCHHBIX OTHOIICHWW HOPUAMYECKHE TpaBa (KOHCTUTYITMOHHBIC,
rpakKJaHCKHUE, aJIMUHUCTPATUBHBIE, TPYJIOBBIE U JPYTHE B 3aBUCHUMOCTH OT TOTO,
MPaBOBOTO TMOJS, WM OTPACIH, KOTOPHIM OHHM YpPETyJIUPOBAHBI M B KOTOPOM
OTPaXEHBI).

[Ipuniun  cBoOOABI JIOTOBOpa TMPEACTABISIET COOOW  JIUCIIO3UTUBHOE
JIOTOBOPHOE TOJIOKEHHE 00513aTEIHCTBEHHOTO TMpaBa, OMpPeleIeHHOE POCCUUCKUM
TPpaXTAaHCKUM 3aKOHOAATEIFCTBOM M YCTAaHABJIMBAIOIIEE B OTHOIIEHUU CYObEKTOB
TPOKJIAHCKUX WMYIIECTBEHHBIX M JIMYHBIX HEUMYIIECTBEHHBIX OTHOIICHUHN
JIOTOBOPHYIO CBOOOY, BBIPOXKAIONIIYIOCS B CaMOCTOSTEILHOM DPETYJIHPOBAHUU
JIOTOBOPHBIX ~ OTHOIICHUH, (HOPMHUPOBAHMS UHAUBUIYATBHBIX  JIOTOBOPHBIX
KOHCTPYKIIUN U MX COJEP’KaHUs, B 3aKIFOUCHUU, BHIOOPE YCIOBUN U DJIEMEHTOB,

npaB ¥ 00513aHHOCTEHN, U3MEHEHUHU U PACTOPKEHUH JIOTOBOPA U MHBIX TPABOMOYHSX
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IIPU HATMYUH TEX MPEACTIOB U OTPAaHUYEHUI, KOTOPbIE YCTAHOBJIECHBI (heiepaTbHbIM
3akoHoAaTenbCcTBOM U Koncturynuen PO.

Cobona JIOTOBOPA, SABIIAETCS JVCITIO3UTHBHBIM IPUHIUIIOM
00s13aTeIbCTBEHHOT0 MpaBa. [IpuHIUIIBI 0053aTETLCTBEHHOTO MPaBa, BHICTYHAIOT
HEOTBEMJIEMOM COCTABHOM YaCThIO IPUHLUIIOB TPaXITAHCKOTO IIpaBa, U OHHU

COOTHOCIATCA KaK 4aCThb U 06mee.

[TpuHIMI cBOOOBI JOTOBOPA BHICTYMAET B KAYECTBE OCHOBOIIOJIATAIOIIETO
JUTSL BCEX HOPM, KOTOPBIE PETYIUPYIOT OTACIBbHBIC BUIBI 0053aTenbCTB. [IpuHInn
CTAOMJIBHOCTU 0053aTeIbCTBA MPEANOJaraeT HEOOXOAUMYI0 0053aTEIbHOCTh
WCIIOJHEHHUS JIOTOBOPOB JJIS JIMII, KOTOPBIE €ro 3aKIHYMIN. JIaHHBIA MpUHITUI
MPEANKUCHIBACT YYACTHUKAM O00S3aTEeIIbCTBEHHBIX OTHOIICHUH HE0O0XOaMMoe
WCIIOJTHEHHUE B3STHIX JIOOPOBOJIBHO, COTJIACHO IIPUHITUITY JOTOBOPHOM CBOOOIBI, HA
ceOs1 o0s3aTenbeTB. [IpUHIMI CTaOUIBHOCTH, TIpeAHA3HAYCH I (POPMHUPOBAHUS
YCTOWYMBOTO U HAJEKHOTO, MPEJCKa3yeMoro o0opoTa.

Cr. 309 T'K P® ¢uxkcupyer NpUHIMI HAJICKANETO HCIOIHECHUS
0053aTeJILCTB, B3STHIC Ha ce0s1 00s13aTeIbCTBA TOJDKHBI HCIIOJIHATHCS HAJUICKAIITUM
00pa3oM, 4TO 3HAYHUT B COOTBETCTBHH C YCIOBHSAMHU BO3HHKIIETO 005S3aTEIIHCTBA
TeMH TpPEOOBAaHUSAMH, KOTOPBIC YCTAHOBJICHBI 3aKOHOM W WHBIMH ITPaBOBBIMHU
aKTaMH, a MPU OTCYTCTBHUU TAKOBBIX - COTJIACHO C OOBIYasIMH M WHBIMH OOBIYHO
PEABABIIECMBIMU TPEOOBAHUSIMH.

Hannexxamee wcrmoMHEHWE 0053aTebCTBA, BO3HUKIIETO B paMKax
JIOTOBOPHOT'O COTJIAIICHHUS, MPEACTABISAET COO0M OCHOBHYIO II€JTb, CMBICH, HJICIO U
pe3ynbTar,  KOTOpbIH  OXHUAACTCS B Pa3BUTHH  00s3aTEIHLCTBEHHOTO
npaBooTHOIICHUA. O0S3aTENBCTBO O€3 €ro HaAJIC)KAIIETO UCTIOJHEHUS CMBICIIA HE
umeer. [lpuHiunm  cBoOOABI  TOTOBOpPA  BBICTYNAET  MPUHIIMIIOM-HOPMOM,
MO3BOJISIONIEH YYaCTHUKAM TPaXkIaHCKOTO 00opoTa o(OpMIIATh WX JIEJIOBBIC

OTHOHICHHA U PCHICHUC MMYIIICCTBCHHBIX BOIIPOCOB N HYXXJ B JOTOBOPHBIC paMKH.
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[IpuHIMO K€ HAAJIEKAIIETO HCIOJHEHUS TapaHTUPYET KOHTpareHTam, 4YTO HX
JIOTOBOpPHAsi CB0OOIa OyeT peann3oBaHa B KOPPEKTHOM M HAJUICKAIEM PYCie, B
MPaBOBOM MOJI€, UTO B MOCJIEJICTBUU MPUBEIET K JOOPOCOBECTHOMY HCIOJIHEHHUIO
o0s3aTenbcTB. Hammexkaree MCIOMHEHWE TECHO CBS3aHO C MPUHIIMIIOM 3alllAThI
paB KpeIuTopa, 4TO BICYET HEOOXOAMMOCTb TapaHTUPOBAHHOTO 00s3aTEIHLHOTO
WCIIOJIHEHUSI TPaKIaHCKUX 00s13aHHOCTeH. (O053aTeNbCTBEHHOE MPAaBO - HOPMBI,
KOTOpbI€ HAMNpaBJ€Hbl Ha 3allUTy KPEAUTOpa M YCTAHABIMBAIOT IIPABOBBIE
MEXaHU3MBbI TTOJIYYEHHS BCETO MPUUMUTAIOIIETOCS €EMY 110 00s13aTEIBCTRY,

HO B paMKax JIOTOBOPHOW CBOOOJBI MPHUHIUIT HAJICKAIIETO HCIOJIHEHUS
o0s13aTeNIbCTBA IPEAYCMATPUBAET U 3aAIUTY JIOKHUKA.

B ycnoBusix, Korja nepecMaTpuBarOTCsi OCHOBHBIE KATETOPUU T'PAKIaHCKOTO
npaBa - CyObeKThl (MIACHTUPUKALNSA JTUIYHOCTH), OOBEKTHI (TOKEHU3ALHUS), CACIKU
(ciocoObl BOJIEU3BSIBICHUSI B IU(PPOBON SKOHOMHUKE), UCIIOJHEHUE 00s3aTENIbCTB
(cMapT-KOHTPaKThl), OCHOBHOE, YTO y MpaBa OCTAHETCS HEM3MEHHBIM, - 3TO €T0
TIPUHITUTIBI.

[IpuHIUTIBI TTpaBa U €CTh MPABO, OCTAIBHOE - JIMOO U3MEHSIOMHUECS POPMBI
OTHOIIICHHWM, HA KOTOphIE MPaBO BO3JECUCTBYET, JIMOO MEHSIOMIMNCA MEXaHU3M
peanu3aluu npaBoBbIX UACH. B cBOIO o4epenb, UIMEHHO NPHUHIUIIBI [TPaBa COACPKAT
B ce0€ HEeM3MEHHBIE METO/IbI pa3peiIeHUus KOH(DINKTa UHTEPECOB, YTO U COCTABIISET
OCHOBHOM MpEAMET IMpaBa.

OcnokHeHre JOrOBOPHOTO OTHOIICHHS IIU(PPOBHIM JIEMEHTOM HE TOJIHKO HE
OTMEHSICT TPUMEHEHUS MPUHIMUIIOB K TAaKUM OTHOIICHUSIM, HO Ha JTare
HEJIOCTATOYHOCTH HOPMATHUBHOI'O PETYJIMPOBAHUS KaK CpEJCTBA peav3aluu
MPUHITMIIOB TIpaBa TpeOyeT aKTHUBHOTO WX WCIOJIB30BAHMS [IJISI Pa3peIICHHUs
KOH(IMKTOB uHTepecoB. Vcmosb3oBaHue 1UPPOBBIX CPEACTB Ha CTaIUAX
3aKJIFOYCHUS  JIOTOBOpPA,  WCIOJMHEHWS  00s3aTeIbCTB,  MPUHYIUTEIHLHOTO
WCITOJTHCHHUSI; IOKA3BIBACT IMOTEHITMAJ MPUHIIAIIOB TIPaBa JJIsl pa3penieHus: CIOPHBIX
CUTyaluii B IU(PPOBBIX TIOTOBOPHBIX OTHOIICHUSX HA KAXIOW U3 CTaIUN pa3BUTHUS

AOT'OBOPHOTI'O IIPABOOTHOIICHU .
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PazButne WHGPOPMAIMOHHBIX TEXHOJIOTUH 3aKOHOMEPHO TMPHUBEIO K
BO3HMKHOBEHHUIO DPsSiia OCTPBIX MPaBOBBIX BONPOCOB. B ILIEHTpe CTOHUT pelieHHe
IJIaBHBIX 33J]1a4: KOMY NPUHAIICKUT UHGOPMALIMS M KaK MpaBO Ha MHPOPMAIIUIO
JIOJDKHO COOTHOCHUTBCSI C YACTHBIMU MHTEPECaMH W MPaBaMU JHUL — YYACTHUKOB
OTHOUIIEHUH, COOTHOIIEHUS YaCTHBIX U MYOJIMYHBIX UHTEPECOB MPU UCIIOJIb30BAHUH
uH(OpMAIUU B TEJIEKOMMYHUKAIIMOHHBIX CETAX.

B HacTosiiee Bpemsi OTE€UECTBEHHOE 3aKOHOAATENIbCTBO MPENYyCMATPUBAET
oOlue TMOJOXKEHHUs, Kacalollhecs IPaBOBOTO PEryJIupoBaHus HH(OpManuu B
LEJIOM.

B coorBerctBum ¢ ®enepanbHbiM  3akOHOM  «O0  wHpOpMaLHH,
MH(POPMALMOHHBIX TEXHOJOTHSAX M O 3amuTe MH@opmanum» (aanee — 3aKkoH 00
uH(popmanuu) nHpopmanus — cBeleHUs (COOOILECHHUS, JaHHbIE) HE3aBUCHUMO OT
dopMbl uX mpexacraBiaeHus. B chepy mnpaBoBoro peryiaupoBaHusi 3akoHa 00
uH(GOpMallMU TONa/al0T OTHOILIEHUS, CBA3aHHBIE C OCYLIECTBICHHUEM IIOMCKA, a
TAK)KE I[OJyYEeHUEM, I[epeadeil, MNpOU3BOACTBOM M  pacCIpOCTPaHEHUEM
uHpopMaluu B THPOPMAIIMOHHBIX CETIX, B TOM 4YHcCiie B ceTh MHTepHET.

[locnencTBusi Kak MO3UTHBHBIE, TaK W HEraTHMBHBIE a paMKax CBOOObI
JIOTOBOPA B POCCUICKOI TPABOBOM CUCTEMBI, 00YCIIOBIIEHBI (HOPMUPOBAHUEM HOBOU
u(GpOBON peanbHOCTH, SBISAIOIIEHCS ONpEeAeNsomuM (aKTOpOM pa3BUTHUS
COBPEMEHHOT'0 OOIIECTBA, BIMSIONIECH HA MEXaHU3M MPABOBOIO PErYJIUPOBAHUS U
NEATEIBbHOCTD PA3JINYHBIX IPABOBBIX HHCTUTYTOB.

B coBpeMEHHBIX YCIOBHSIX NPHOOpPETaeT HEOOXOAUMOCTh BbISBICHHUS
TEHJEHUMH B cdepe MpaBa, MPOUCXOASIIMX TMOJ BIHUSHHEM IU(pPOBU3ALINH,
pa3paboTKa MPOTHO30B JAJIbHEHIIEr0 pa3BUTHUS MpaBa B IPaKIAHCKO-TIPABOBOM
chepe, bopMupyercs MNOTPpEOHOCTh B aKTUBHOM MCCJIEAOBAaHUU BO3ACHCTBUS
mupoBU3alMM  HA  [PaBOBYIO  JCHCTBUTENBHOCTb, €€  BIUSHUS  Ha
COBEPILIEHCTBOBAHNE MEXaHN3Ma MPABOBOTO PEryJIUPOBAHUS.

Heobxoauma  cucremMarusamsi  COBPEMEHHOTO  MH(OPMAIMOHHOIO

3aKOHOJIATEIhCTBA, CIOCOOHAsT TPEOJI0JIETh €ro MPOTHUBOPEUHUs, TMPOOEIHI,
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ny6mupoBanue. BoaMokHOCTH LM(POBHU3AIMN HAXOIIT CBOE BhIpaXKeHUE B cepe
YacTHOTO  MpaBa, TpaXJAaHCKOTO  000poTa, B  3aKOHOTBOPYECTBE U
npaBonpuMeHeHnU. OTKPBIBAIOTCS HOBBIE BO3MOXKHOCTH B  OCYILIECTBICHHU
mupoBOrO0 000pOTa B TPAXKTAHCKOM TIpaBe, B YACTHOCTH TPU 3aKIFOUYCHUH,

PacTOpPKEHUH, PETUCTPAIIUH JTOTOBOPOB.
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