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Annotation: The article discusses issues related to the lawyer’s provision of
legal assistance to the defendant person in criminal proceedings. Presents a
theoretical and practical basis for the participation of lawyers as defenders during
a preliminary investigation.

Key words: lawyer, the right to counsel, the preliminary inquiry rights and

freedoms of the suspect, the accused.

Kak u3BecTHO, mpaBo Ha 3aIIMTy B YTOJOBHOM Ipolecce 00yCIOBINBAETCS
HE TOJBKO HOPMaMH YTrOJIOBHO-IIPOLIECCYAJIBHOTO 3aKOHOJATENbCTBA, HO U
MIPaBOBBIM CTATyCOM JIMIIA, IPaK/IaHWHA B OOLIECTBE, TOCYIapCTBE, XapaKTepoM U

CTCIICHBIO PA3BUTHA ACMOKPATHYCCKUX Ha4dal.
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B cootBetrcTBUM co cTraThei 2 Konctutyuuu Poccuiickoit @enepaiuu npasa
U CcBOOOABI M HX TapaHTUU ONPENENSAIOT COJEpPKAHHE U HAMPaBICHHOCTh
JeAaTelIbHOCTH TrocynapcrBall].YTBepxkaeHne u oOecrieueHue IMpaB U CBOOOJ
SIBJIIOTCS TJIaBHOM 00sI3aHHOCTBIO TOCyAapcTBa. Peanuzanus npaBa Ha MPaBOBYIO
ITOMOIIIb 3aIIUTHUKA CBSI3aHA CO CTaTyCOM JIMIA, HYXXJAOWIETOCs B 3TOW ITOMOIIH.

B 3aBucumoctn OT craryca Jmi@a, KOTOPOMY HPEAOCTABIAETCA IPaBOBas
MIOMOIIb, CYIIECTBEHHO MEHSETCS IMPOLECCYaIbHBIN CTATYC aIBOKATA B KOHKPETHOM
JieNie, a CJIeI0BaTeIbHO, U3MEHSIOTCA €ro IpaBa U 00513aHHOCTH. 3aKOHOAATEIbCTBO
Poccuiickoii @enepanuy HaJenseT aJBOKaTa OIPEACICHHBIMH IpaBaMUu U
00SI3aHHOCTSIMU JUISI OCYIIECTBJICHUS UM NMPOGECCUOHATBHOU NIEATEIbHOCTH Ha
JOCYJI€OHOM CIIEJICTBUU U B CYyJI€.

B crarbe 53 YromnoBHo-nporneccyainbHOro kojekca Poccutickoit @enepanun
[2] ycTaHaBIMBaEeTCs, UTO 3aIMTHUK BIPABE HMCIOJB30BaTh NPEAYCMOTPEHHBIE B
KOJIEKCE U HE 3aMpeIleHHBIC UM CPEJICTBA U CIIOCOOBI 3aIIUTHI C IETbIO BBIICHEHUS
00CTOSITEIHCTB, OMPOBEPratONINX M0I03PEHUE UM OOBUHEHUE, CMTUYAIOIINUX WUITH
WCKJIIOYAIOMINX  YTOJOBHYK)  OTBETCTBEHHOCTh MOA3AIIMTHOTO, W OKa3bIBATh
HEOOXOMMMYIO €My  IOpUAMYECKYr0  momolls.B  HayuHOW  nuTepatype
Hec(OPMHUPOBAHO YCTOMUHUBOTO MOHUMAHUSI COOTHOIIEHUS TaKUX KaTEropui, Kak
«CMOCOOBI 3AIIUTBD U «CPEACTBA 3aLIUThD», Y TOJIOBHO-TIPOLIECCYATbHBIN KOAEKC
P® taxke  He pacKpbpIBaeT  COJAEPKAHUSA  KAaTErOPUHU «CPEICTBA  3ALUTHDY,
CJIEI0BATENBHO, BOZHUKAET BOIPOC O TOM, YTO PEMNIAMEHTHUPYETCSA 3aKOHOAATEIEM
B YKa3aHHO HOpPME, KOTZla pPeYb HJIET O «CPeAcTBax 3amuThDy. OJHU yUeHbIE
MPUPABHUBAIOT CPEJICTBA U CIIOCOOBI 3aIIUTHI K TTpaBaM M OS3aHHOCTSIM aJIBOKATa
U B TO € BpeMsl MPUEMbI U TaKTUKY 3aIlUThI, a APyrue mnpoleccyaibHbie (hOpPMBI
y4acTHsi  3allMTHUKA B YI'OJOBHOMCYJOIIPOU3BOJICTBE,  TOECTh IIPaBa,
MIPEAOCTABJIEHHBIE EMY 3AKOHOM.

JIns1 permieHus1 BOpOca O KPUTEPHUIX PA3TPAHUUYECHUS KATETOPUM «CPEICTBO
3alIUTBl KaK HOPMATHBHO OIPEACIEHHOE BO3MOXXHOE JEWCTBHE 3alIUTHUKA» U

«Croco0 3alIUThl KAK TAKTUYECKHUM MpreM» He0OX0IUMO KCIIO0Nb30BaTh KPUTEPUI
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HOPMATHUBHOTO OmpeaesieHus1 crnocoba 3anmuThl. OMHAKO B HEKOTOPHIX CIydasx
3aKOHOJIATENb 3apaHee OMpPEACIeT TAKTUKY JEUCTBUM 3allIMTHUKA U BPEMS 3TUX
JIEVCTBHM, €CJIM TMOJ TaKTUKOW NOHUMATh NPUEMbI, HCMOJIb3YEMbIE WM IS
3 PEeKTUBHOM 3aIIUTHI.

Tak, HampuMep, YUCTO TAKTHUYECKHM AaCIeKT 3allUuTbl HAXOAUT CBOE
orpaxeHue B 4. 6 cT. 49 VIIK P®, B koTOpO#l yKa3pIBAa€TCs, YTO JTULO HE MOXKET
OBITh 3aIUTHUKOM JIBYX IMOJ3AIUTHBIX, €CJIM UX MHTEPECHl MPOTUBOpEYAT APYT
npyry. Croco0 3aiuThl KaK TAKTUYECKHUM MPUEM aJBOKAT UCIOIb3YET IO CBOEMY
YCMOTPEHUIO B IIPEJEIax CPEACTB 3alUThI, KOTOPBIE SBISIOTCS MIPOU3BOJHBIMU OT
ONPEAEIICHHBIX B 3aKOHOJATEJILCTBE €r0 IIPaB, a HE B CBSI3U C TEM, UTO 3TH CPEACTBA
OTpeIeNICHbl B 3aKOHOIATEILCTBE (UET0 B AECHCTBUTEILHOCTH HE TPOUCXOJIUT).

Anamn3s ct. 53 VIIK P® no3Boiger caeiaTth BBIBOJ O TOM, UTO 3ajadci
3alIUTHUKA U €r0 OO0SI3aHHOCTBHIO B YTOJOBHOM IIPOIIECCE SBISIETCS BBISICHEHMS
00CTOATENIBCTB, KOTOPHIE OMPOBEPTalOT MOJO3PEHUE WU OOBUHEHUE, CMSTYAIOT
WIM UCKIIOYAIOT YTOJOBHYIO OTBETCTBEHHOCThH MoOA3anmuTHOro. M30panue
aJBOKaTOM BEPHOW TAKTHUKH 3alIUThl — 3QJ0T HCHOJHEHHUS WM CBOHX
poheCCHOHAIIBHBIX 00sI3aHHOCTEH.

Yactero 3 c1. 49 VIIK P® ycranaBimBaeTcs, 4TO 3aIIUTHUK JOIMYCKAETCs K
y4acTUIO B JieJe Ha o000 CcTaauu MPOU3BOJACTBA  MPEABAPUTEIHHOTO
paccieioBaHus, HO HE paHee BO30YKICHUS MPOU3BOJICTBA MO €Ny B OTHOUICHUU
Jula, 3aJiep)KaHus, U30paHusi MEphbl MPECEUCHUS WIM MPUMEHEHUS WHBIX MEP
MIPOLECCYAIBHOTO NPUHYXKICHUS.

B cootBerctBHM co cT. 46 YIIK P® nomo3peBaeMbIM MpU3HAETCA JIULO MPH
HaJIMYUU OJHOTO U3 CIICIYIOIMIMX OCHOBAaHMI: 1) BO30YKI€HUSI B OTHOIIIEHHUU ITOTO
JIUIIA TPOU3BOJICTBA 110 YTOJIOBHOMY JIITy; 2) POIecCyaTbHOTO 0(hOPMIICHHUS €TO
3aJiep>KaHusl COOTBETCTBYIOIIUM MPOTOKOJIOM; 3) MPUMEHEHHUsI B OTHOLIEHUH HETO
Mepbl TipecedeHusa. [Ipy TakoM MOAXOAE 3aKOHOJATENs] K HOPMATUBHOMY
3aKpETUICHUIO JIOMyCKa 3alllMTHUKA K yYacTHIO B JieJe U Jaibiie Oyjaer

MpOAO0JIKATECS HETATHBHAA IIPAKTHUKA, KOI'[a JIMIIO, 3allI0A03PCHHOC B COBCPIICHHUN
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NPECTYIJICHUS, JaeT OOBICHEHUS WA JOMPAIIMBAETCS B KaU4€CTBE CBUAETEIS, HE
MMesl TIPOLIECCYaNIbHBIX IMPaB JJIS 3allUThl OT Mojao3peHus. HecoBepiieHHbIMU B
paccMaTpuBaeMOl HOpME SIBIISIIOTCS TpaBa W OOSI3aHHOCTH aJBOKaTa JI0 €Tro
oQUIMaNIbHOTO JOMyCKa B KayeCTBE 3al[UTHUKA KOHKPETHOTO JIMIA B XOJI€
MPEABAPUTEILHOTO PACCIICIOBAHMS.

B ct. 49 VIIK P® 3akpersieTcs mepedeHb paB u 00sS3aHHOCTEH 3allIUTHUKA
C MOMEHTa JONycKa €ro K yyacturo B jene. COBOKYNHOCTh 3THX MpPaB U
00s3aHHOCTEH OMPEIEIIETCS KaTETOPHEH «IPOIECCyaIbHBIA CTAaTyC» JaHHOTO
CcyOBeKTa MmpoleccyalbHbIX OTHOLIEHUH. OnHako cr. 6 denepalibHOro 3aKOHA OT
31.05.2002 Ne 63-®D3 «O06 amBOKaTCKOM ASATEILHOCTH U aIBOKaType B Poccuiickoi
Oeneparun» [3] OE30THOCUTENIBHO K TOMY, MNPUOOpEN JM aJBOKaT CTaTycC
3alUTHUKA, BO MHOTOM JAyOJHpyeT yKa3aHHBIM MEepeueHb MpaB, HO YK€ Kak
nepeyeHsb npae afaBokara. K atoMy MoxkHO 100aBUTh, 4TO U [IpaBuia agqBoKaTCKOM
ATUKU KOHKPETU3UPYIOT CTAaTyC aJBOKaTa U BBIJIBUTAIOT JIOMOJHUTEIbHBIC
TpeOOBaHMs K €ro MPOPEeCcCHOHANLHOM IESITEIbHOCTH.

Ecnu oOpatuthes k 1. 5 4. 2 cr. 2 @eaepanbHoro 3akoHa Ne 63-03; 1o B
JAHHOW HOPME MOYKHO YBHJETh, YTO aJBOKAT B YIOJIOBHOM CYJOINPOU3BOJACTBE
MOXET UMETh JBa MPOILIECCYyAIbHBIX CTaTyca: 3allldTHUKA U MPEICTaBUTENS. 37eCh
cienyer cornacutbesi ¢ A.A. JlaBIEeTOBBIM, YTO A3TU TOHSTHS HUCIOJIb30BAHBI
MPUMEHUTENIBHO K COOUPATEIbHOMY TEPMUHY «IOBEPUTEIBY, U IOTOMY U3 JAHHOTO
3aKOHOJATEIBPHOTO aKTa HE SCHO, B KAaKWUX CJIydasX aJIBOKaT BBICTYIAET
MPEJICTABUTENIEM, & B KAKUX — 3aIUTHUKOM [4, c. 24]. CuuTaem, 4TO pa3bsiCHEHUE
1o JaHHOU mpoOneme MokHO Haitu B HopMax YIIK P®. [lo namemy MHEHHIO,
O0COOCHHOCTBHIO MIPABOTO CTaTycCa aJIBOKAaTa sIBJISIETCS HEOCPEICTBEHHO 00J1aCTh €T0
JEeSITENbHOCTH, 3aKperuieHHasd B YIIK PO u umenyemas «3amura». JlaHHOE IOHATHE
UCIIOJB3YETCSI B JIBYX B3HAUYCHUSX — IIHUPOKOM (OOIIEIPaBOBOM) M Y3KOM
(oTpacineBOM) M COAEPKHUTCS KaK B  HAy4HbIX Tpydax IPaBOBEIIOB-
MPOIECCYATUCTOB, TaK M B 3aKOHOJATENbHBIX akTaXx. C MNO3ULIHUH HIMPOKOTO

3HA4YCHUS, 3alUTa MPEICTABISET COOON HUUTO MHOE KaK OTCTauBaHUE MTpaB, CBOOO/T
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W HHTEpPECOB JIIoOoro nuia, B 0ok mnpaBoBoil cdepe. [logoOHas mozuims
noaTrBepxaaercsa u cr. 45 Koncruryuuu P®. OnHako, B HAy4yHON JTUTEpATYypeE IO
JTAHHOMY BOMPOCY CYLIECTBYIOT U IIPOTUBOIOJIOXKHBIE TOUKH 3peHud. Tak, 1. B.
TunryTrHa, CYUTAET, YTO aJBOKAT MPEJICTaBIsAET COOOW 3alIMTHUKA KaK 0CO00TO,
BEIyIIEro CyObeKTa NPOTUBOACHCTBUS pACCIENIOBAHMS, TaK KaK TOJIbKO OH
y4acTBYEeT B YHHUTOXXEHUH, nepedopMyIMpOBKE MHPOpPMAIMKM O MPECTYIUICHHUH,
BILJIOTH 10 00OOCHOBaHUS HEOOXOMMOCTH TPOTUBOECHCTBUS pacciaeOBaHHUIO |3, C.
53].

Cnenyer OTMETHTh, YTO B YIOJIOBHOM IIPOLIECCE MOHATHIO «3aLUATA»
IPUJIAETCSl MHOE, Y3KOE€, 3HAu€HHUE, CBA3aHHOE JIMIb C OJHUM CYyOBEKTOM —
YIOJIOBHO TMpecieyeMbIM JHUIIOM (MOJ03peBaeMbiM, OOBUHsAEMBIM). Bo Bcex
ctatbax YIIK P®, kpome cT. 6, TEpPMHUH «3alIUTAa» HUCIOIb3YETCS B JAHHOM
3HauYC€HUU. JIMIOM, WMEIIMM TMpPaBO Ha TaKyl 3allUTy, Ha3bIBACTCS
110/103p€BAEMbIA, OOBUHSIEMBII; 3AIIUTHUKOM UMEHYETCS «JIUI0, OCYLIECTBIISIOIIEE
3alIUTy MPaB U UHTEPECOB T0JI03PEBAEMBIX U OOBUHSIEMBIX, U OKa3bIBAIOIIEE UM
IOPUIMYECKYIO TTIOMOIIb IPU TPOU3BOJICTBE MO YTroJOoBHOMY Aeny» (4. 1 ctT. 49 VIIK
P®). Cinyuan 00s3aTeIbHOTO yYaCTHsl 3aIIUTHUKA 3aKPETUICHbI MPUMEHHUTEIBHO K
nogo3peBaeMomy, ooBuHsieMomy (cT. 51 VIIK P®); 3amuTHUK B cyne 0003HaueH
KaK 3alUTHUK noAcyauMoro (ct. 248 VIIK P®) u 1. n. C TOYKH 3peHUsI MHOTHX
TEOPETUKOB  yTOJOBHOTO  TPOIECCYyaIbHOTO  TpaBa, (GYHKUIUS — 3allUTHI,
MPEIOCTaBIAEMON aJBOKATOM SIBJISIETCS MPOTHUBOBECOM (DYHKIMH OOBUHEHUS
rocyJapCcTBeHHBIM 00BUHUTENEM [0, c. 52]. Ho, ecnu B TeOpHUM CyIIIECTBYET YETKOE
orpeneseHue OOBUHEHUS, TO OIpPENEICHUE «3alllUTay, K COXKaJICHHUIO, YETKO He
3akpemieHo. OIHaKO, COOCTABUB PACCMOTPEHHBIE TOUKU 3PEHUSI, MOKHO BBIBECTH
COOCTBEHHOE OMNpEJeNIeHuEe «3allliTa B YrOJIOBHOM IPOLECCE», MOJA KOTOPHIM
clelyeT TOHMMAaTh MNPOLECCYAIbHYIO NEATENbHOCTh YTOJIOBHO MPECIETyeMOro
JUIA U ero aIBOKaTa, COCTOSIIYI0 B ONMPOBEPKEHUH MOJ03PEHUSI WK OOBUHEHUS

100 CMATYEHUS erJ’IOBHOﬁ OTBCTCTBCHHOCTH.
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Bwmecre ¢ TeM BO3HHUKAET BOIIPOC O TOM, MOTYT JIH BOCIIOJIb30BaThCA 3AILUTON
aJIBOKaTa JIUIIA, B OTHOIIEHUH KOTOPBIX MPOIECCyaIbHbIE MEPHI B BUIE OTOOpaHuUs
o0BsicHeHH. beccnopHo, 3TO MX KOHCTUTYIIMOHHOE IMPaBO, HO JAaHHBIC JIUIA HE
CBOOOJHBI B BBIOOpE MecCTa M BPEMEHU MOJYyYEHHUS MPABOBBIX KOHCYJIbTAIlUH
anBokaTta. CkaxeM, Npu MPOBEPKE 3asBJICHUN O MPECTYIUICHUU B CIy4yae SIBKH C
NOBHUHHOM WJIM OTOOpaHusi 0O0bACHEHWH OT vl B mopsake cr. 144 VIIK PD
COOTBETCTBYIOIIME JIOJDKHOCTHBIE JIMIA IPAaBOOXPAHUTEIBHBIX OpPraHOB HE
MO3BOJISIIOT ~ aJBOKAaTaM  MPUCYTCTBOBaTb MPU  OCYIUECTBIECHUU TaKHX
MPOIIECCYATbHBIX JEUCTBUN B OTHOIIEHUHU UX KIIMEHTOB.

HopMmbr 4. 4 cr. 56 YVIIK P®, mnpengocraBistole CBUICTENIO IMPABO
BOCII0JIB30BAThCS TPABOBOM MOMOIIBIO aJJBOKAaTa BO BPEMs JONPOCA, HE YCTPAHWIN
YKa3aHHBIX OTPAaHUYEHUN MPAB JIMI] HA TPABOBYIO MOMOIIb B YTOJIOBHOM IIPOILIECCE.
OTH OrpaHUYeHUsl SIBISIIOTCA CIEACTBUEM HE TOJIBKO HEYPEryJIHMpOBAHHOCTH
JAHHOTO BOITPOCA B YTOJOBHO-MIPOIIECCYATbHOM KoJieKce PD, HO ¥ POy LIUpYOTCA
Henocrtatkamu PenepanbHoro 3akoHa ot 31.05.2002 Ne 63-d3. B uactHOCTH,
JAHHBIN 3aKOH HE MPeyCMaTPUBAET TAKOTO BUJA aIBOKATCKOM JESITEIbHOCTH, KaK
OKa3aHHE MPaBOBOM MMOMOIIM B YTOJIOBHOM CYAOINPOU3BOACTBE. OIpeiesicHHbIE B
CT. 2 3aKOHA BUJIbI aJIBOKATCKOW JESITEIBHOCTU (KOHCYIbTAIIMH M0 FOPUINYECKUM
BOIIPOCaM, MPEICTABUTEIBCTBO) HE OXBATHIBAIOT MPEAOCTABICHUE IPAaBOBOM
MOMOIIM B YTOJOBHOM MPOIIECCE, B TOM YHUCJE Ha CTAAUU NMPOBEPKHU 3asIBIICHUI O
MPECTYIUICHUU B Clydae sIBKM C MOBUHHOM WJIM OTOOpaHUs OOBSICHEHHM OT JIUIl B
nopsiake cr. 144 VIIK PO.

Kak yxe orMmeuanoch, YTojgoBHO-IpoLecCyalnbHbli KoAekc P®D Taxxe He
[IpeyCMaTPUBAECT NPEAOCTABIIEHUS aIBOKATOM IIPABOBOU MOMOIIM JIMILY HA dTOH
craquu. OnHako Ilnmenym BepxoBHoro Cyaa Poccuiickoit ®enepauuu OT
30.06.2015 Ne 29 «O mnpakTUke NOPUMEHEHUS CyAaMHU 3aKOHOJATEJIbCTBA,
00€eCleynBaloIIero MpaBo Ha 3allUTy B YTOJOBHOM CYJIONPOU3BOACTBE» [7]
Pa3bICHUI, YTO B cOOTBeTCTBHH cO cT. 16 YIIK P®, kacaromeiics obecnieueHus

MpaBa Ha 3allUTy Kak OJHOT0 W3 MPHUHIMIIOB YTOJIOBHOTO CYIONMPOU3BOJICTBA,
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JIEUCTBYIOIIETO0 Ha BCEX CTAJUSAX YTOJOBHOTO IMpollecca, MpaBOM Ha 3aIUTYy
HAJICJICHbI, TOMUMO YKa3aHHBIX B CTAThE€ MO03PEBAEMOT0 U OOBUHIEMOT0, JIUIIA, B
OTHOILIEHUH KOTOPBIX OCYIIECTBIAIOTCS MPOIECCyalbHbIE NEHUCTBUS MO MPOBEPKE
COOOIICHHS O MPECTYIJICHUU B MOPsJIKE, MpeaycMoTpeHHOM B cT. 144 VIIK PO,
3aTparvBarollue UX MpaBa U CBOOO/IBI.

B cBs3u ¢ BBIMICU3IIOKEHHBIM TPEACTABISICTCS HEOOXOAWMMBIM BHECTH B
®enepanbHbiii 3akoH 0T 31.05.2002 Ne 63-®3 u YT0a0BHO-TIPOLIECCY ATBHBIN
Kojiekc P®D u3MeHeHus, CBs3aHHBIE C MPABOM aJBOKaTa MPUCYTCTBOBATh MpHU
MPOBEICHUH JIIOOBIX MPOIIECCYaTbHBIX EUCTBUIM B OTHOIICHHUH JIMIIA, HHTEPECHI
KOTOPOTO aJIBOKAT 3alIMIIAET WIIK IPEACTABIISIET, C IPABOM 33/1aBaTh BOIIPOCHI BCEM
y4aCTHUKaM MPOIECCyaTbHbIX AEHCTBHUI U 3aHECEHUEM TUX BOIPOCOB U OTBETOB

Ha HUX B COOTBGTCTBYIOHII/Iﬁ IIPOTOKOJI.
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