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OPT'AHM3ALIUA NCKOBOT'O TPOU3BOJACTBA
B 3APYBEXHbBIX CTPAHAX

AHHOm(ll{u}l.’ Ilonsamue ucka evicniynaem OOHUM U3 UeHmpailbHblX 6
npoyeccyanbHomM npage 106020 2ocyoapcmea. B cmamwve paccmampusaemcs
ucKkoeoe np0u36000me0 (Dpam;uu u Anenuu. Bwvioeneno u oano nomwsamue ucka 6
npeocmaenenuslit cmpanax. Haiioenvr ocobennocmu peanuszayuu npasa Ha uck no
3axoHodamenvcmagy Ppanyuu u npedcmasienbl 0CoOOeHHOCMU CYOeOHOU CUChembl
Anenuu.

Knroueewvie cnosa: uckosoe I’lpOMSGOOCWlGO, npaeo Ha UcCk, 001<a3ameﬂbcm6a,
cyoebHas cucmema, mpebosatue.

Abstract: The concept of a claim is one of the central ones in the procedural
law of any State. The article deals with the claim proceedings in France and
England. The concept of a claim in different countries is highlighted and given. The
features of the implementation of the right to claim under the legislation of France
are found and the features of the judicial system of England are presented.

Keywords: claim proceedings, right to claim, evidence, judicial system, claim.

Omnocpenyst npoOiemMbl peanu3aliy npaBa Ha CyA€OHYIO 3alllUTy, MOHSATHE
UCKa BBICTYNAeT OJHHM W3 LEHTPAJIbHBIX B MPOLECCYaJbHOM IIpaBe JH00OTro

roCyJapCcTBa.
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Jnsa ananuza BbIOpaHbl @DpaHuuss u AHIIMA, Tak Kak 0O0O3HAYEHHBIE
rocy/lapcTBa MPUHAANEKAT K Pa3IMYHBIM IPABOBBIM CHCTEMaM — POMAaHHO-
IFepMAHCKOM W aHIJI0CAKCOHCKOW. B Hacrosimiee BpeMs NpoTEKaeT IMpoliece
uHTerpaunu Poccuiickoit denepaii B UHTEPHAILMOHAIBHOE COOOIECTBO, KPETTHET
B3aUMOBJIHSHUE TocyAapcTB. Heo0X0IMMO M3YYUTh MPAKTUKY UHBIX CTPaH, 4YTOOBI
MOJIYYUTh TOJIOKHUTEIIbHBIA ONBIT B PEryJUpOBaHUM OTHOLIEHUH HCKOBOTO
IPOM3BOICTBA.

Paccmotpum uckoBoe mnpousBojacTBo @Dpaninuu. MckoBoe MNpou3BOACTBO
SBIISIETCSL 3[IECh OCHOBHBIM BHJIOM T'PaKJAHCKOTO CYAOINpPOU3BOJCTBA. VckoBoe
MIPOM3BOJICTBO MPOIIECCyalbHOM TpaBe PpaHIMK HA3BIBAIOT TAKXKE MPOIECCOM
obmero mpasa. Ilpu oOpalieHMH 3aMHTEPECOBAHHOIO JIMIA B CYyJI C HCKOM
MPOUCXOAUT BO30YKIEHUE TPAKIAHCKOTO JIea.

ITpu ananuze Hooro I'paxkaaHckoro mpoueccyalbHOTO Kojekca @paHuuu,
MOKHO c(hopMynIHpoBaTh NOHATHE HcKa. Tak, cormacHo cratbu 30 mpaBoM Ha UCK
SBIISIETCSL TIPABO JIHUIIA, 3asABJSIONIETO TpeOOBaHHWE, OBITH BBICIYIIAHHBIM TIO
CYLIECTBY JTOro TpeOOBaHUS C TeM, YTOOBl CyAbsl MOI TMPUHATH pELICHUE
OTHOCHTEIFHO €ro 00OCHOBAaHHOCTH WJIM HEOOOCHOBAaHHOCTH. 10 OTHOIIEHHIO K
IPOTUBHOM CTOpPOHE MPABOM Ha MCK SIBJISIETCS IPAaBO OCHapuBaTh 0OOCHOBAHHOCTh
storo TpeboBanus. Ctaths 31 rOBOpUT O TOM, YTO MPABO HA UCK MPUHAIJICKUT
JF00BIM  JTMIIAaM, HWMEIONINM 3aKOHHBIA HMHTEpEC B YIOBIETBOPCHUU WIH B
OTKJIOHEHMH MCKOBOI'O TpeOOBaHHUsS, 3a HMCKIOYEHHEM CIyyaeB, KOI/Ia 3aKOH
MPEI0CTABIISCT MPaBO Ha OOpalIeHre B Cy/l TUIIb TEM, KOTO OH Ha/IIISET MPaBOBBIM
MOJIO’KEHNUEM, HEOOXOIMMBIM ISl TIPEIBSIBICHUS WM OCIIapUBaHUS TpeOOBaHUS,
ar00 ISt 3aIUTHl OMPEIeJICHHOr0 HHTepeca. Takum 00pa3oM, HCKOM Ha3bIBaeTCs
npaBo oOyagaTenss TpeOOBaHWS - UCTHA OBbITh BBICAYIIAHHBIM MO CYIIECTBY
TpeOOBaHUS 10 TeX IOp, MOKa CyJ MPU3HAET €ro XOpOIIO WJIH HEAOCTATOYHO
00OCHOBaHHBIM, M MPABO OTBETUMKA OCIApUBaTh OCHOBaHUE TpeOoBaHUs. Takum
o0pa3oMm, UCK BO (PpaHITy3CKOM MpaBe PaCCMaTPUBAECTCS HE TOJIBKO C TOYKU 3PCHUS

UCTIIA, HO M C TOYKH 3peHus oTBeTunka [1, ¢. 51].
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Bo ¢paniy3ckoit mpormeccyaabHOM TUTEPAType pa3IUIarOTCS IIOHATHS «HCK)
u «TtpeboBanue». TpeboBaHKe BBHIpaKaeT MPaBO HA UCK, TO €CTh Ha MaTEPHUATLHOE
paBo, OHO CYIIECTBYET NMpPH peaiau3aluu 3Toro npasa. [IpaBo Ha ucK sBiseTCS
(bakynbTaTUBHBIM, CBOOOIHBIM, IOCKOJBKY CaMO MaTepuaibHOe TpeOoBaHUe
MOXET ObITb HeoOOCHOBaHHBIM. [IpaBO Ha WUCK CyIlecTBYeT MNpU HAIUYUU
OTIPEJICIICHHBIX YCIOBUM, IPEIMOCHUTOK, K KOTOPHIM OTHOCSITCS: HAJIMYUE UHTEpECa,
KaueCTBO CTOPOHBI B IIPOLIECCE, TO €CTh IPABOBOE OCHOBAHHUE, KOTOPOE MO3BOJISET
0oOpaTUTHCS B CYyJI 32 3alIUTON CBOETO HAPYIIIEHHOTO MIpaBa, IPaBOCIOCOOHOCTD.

Oco0EeHHOCTBIO peanu3aliy MpaBa Ha UCK MO 3aKoHoAaTenbcTBy dpaHuuu
ABJIIETCS] CBOEOOpa3Hasi Mpeanocklika «reconciliation», 4To B nepeBoAe O3HAYAET
IpUMHUPEHHE. DTa MPEANOChUIKA COCTOUT B TOM, UTO Iepe]] 00palleHueM ¢ UICKOM B
CYyJl UCTEI] JOJIKEH OCYIIIECTBUTD MOMBITKY MPUMHUPEHUS C IPYroi CTOPOHOM criopa
[2, c. 68]. DT0 MpaBHIIO HE KacaeTCs TOJBKO OTAEIbHBIX KATCTOPUH JIe)T, TAKUX KaK,
HaIpuMep, TOProBeie Crophl. B 3akoHomarenscTBe OpaHIuu Takas MpeArnochbUIKa
NOSIBUJIACH B MEPUO]T OYp:Kya3HOU pEBOJIOLIUU.

TpebGoBaHre 0 MPUMHUPUTETHLHOMN TOMBITKE JOJKHO OBITH CHOPMYITUPOBAHO
YCTHO WJIM B MPOCTON MUCBMEHHOW (opMe CEeKpeTapio cyjaa, IJe UCTEl JOJKEH
yKazaTh (aMHJIMIO, WMS, OTYECTBO, NPOQECCHI0, aapec CTOPOH MU IMpeaMeT
tpeboBanus (ct. 830 I'TIK dpanmwmn) [1, c. 542].

[TpuMupHUTETPHOE TIPOM3BOICTBO BO3MOXKHO TPH YYACTHH MOCPEIHUKA, HO
TOJIBKO C COTJIacusi CTOPOH. B ciiydae nmaxe 4acTMUHOTO MPUMHUPEHHS TOCPETHUK
CBHUJIETEILCTBYET AKT O COIVIAIIIEHWH, MOANUCAHHBIA CTOpOHamu. B ciydae, ecnu
COrJalleHue He JOCTUTHYTO, CEKpEeTapb HAMpaBisieT CTOPOHAM MHCbMO, KOTOPOE
HanoMuHaeT uM o npoiecce (ct. 832 I'TIK dpanrun) [1, c. 543].

Takum oOpazoMm, B HCKOBOM Ipou3BojicTBe DpaHiuu TiaBHOW 3amadeit
COpPEBHOBATEIILHOTO MPOIIECCa CTABUTCS IPUMHUPEHHE CTOPOH. Ecin ke JoCTUTHY Th
MPUMHUPEHHS HE MMOTYYaeTCs, TO HAYNHACTCS COCTA3aTeIbHBIN MPOIIECC.

B AHrnuu cyneOHbIN Mpolecc MOCTPOEH Ha COCTA3AaTeIbHOM XapakTepe, U

HOCHT IIPUHIMUIIBI paBCHCTBA, ACMOKPATHUYIHOCTH, JOKA3dHHOCTH.
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Ilo 3akony Anrimu o BepxoBHoM cyne 1981 r. uck ompexpensercs Kak
TpaXXTaHCKOE MPOU3BOJACTBO, HAaYMHAEMOE CYACOHBIM MPHUKA30M WIH JAPYTUM
cr10co00M, KOTOPBII MPEAYCMOTPEH MpaBUIaMH CyAOIPOU3BOJICTBA.

CrtpykTypa cyaeOHOro mpoiiecca B AHTIIUH.

1. CynebHas cuctema AHIIMM 0a3UpyeTcst Ha paBeHCTBE CTOPOH. To ecTh,
B IPUHLUIE, JIEJI0 pacCMaTpUBaETCsl 0ObEKTUBHO, UCKIIOUUTEIBHO HA OCHOBAHUU
MPEIOCTABICHHBIX (PAaKTOB, KOTOPHIE B JACHCTBUTEILHOCTH MOTYT UMETh KaKOe-TO
3HAYEHHUE JUISl YETKO ONPEIEICHHOTO JIETa;

2. CrpykTypa cyneOHOM CHCTEMBI TpPUEMJIET JAEMOKPATUYHOCTh M
JIOKa3aHHOCTb. TO €cTh, B CyA€ MNPUHUMAET Y4YacTUE JBE CTOPOHBI, KOTOpPbIE
00s13aHbI OCYUIECTBIIATH MPOIIECC JOKA3aHHOCTU CBOEH TOUKH 3peHusi. CyliecTBYIOT
JIOCTAaTOYHO CTPOTHE€ MpaBUjia, KOTOpbIE KacaroTcs Jl0Ka3aTenbHOW 0asbl. Eciu
J0Ka3aTeNbCTBA ObUIM IOJY4YEHbl HE3aKOHHBIM IIyTEM, Ja)Xe €CIM OHU YETKO
MOKa3bIBAIOT KTO IIpaB, KTO BUHOBAT, OHU HE MOTYT OBbITh MPUOOIIEHBI K eIy, TaK
KaK (paKTU4ECKH, He SBJISAIOTCS O JeNy JI0Ka3aTeabCcTBaMu [3, . 429];

3. CrpykTypa cyJa NIpUEMIIET Y4YacTHE JBYX CTOPOH, IpPHU 3TOM,
CYILLECTBYIOT HOPMBI, KOTOPBIE€ ONPEIEISAIOT, YTO KaXKJIas CTOPOHA MMEET IPaBo
MCITOJIb30BaTh 3aIUTY B BUJE MPEICTABUTEIbCTBA;

4. Cya yyacTByeT B IPOLIECCE, UMEET MTPABO OCYILECTBISATH HCCIEIOBAHUE
JIOKA3aTEIbCTB, CBUACTEIbCKUX TIOKAa3aHWM, W HAa OCHOBAHUM ITOJYYEHHOU
uH(pOpMaIUK, BEBIHOCUTh CBOCOOpA3HbIE PEILICHHUS;

S. Bce nokaszarenbcTBa, KOTOPBIE MPEJOCTABIISIFOTCS B CYZE, HEIPEMEHHO
JOJKHBI UMETh HKCIEPTHYIO OLEHKY, YTO IMO3BOJISIET OOBEKTUBHO OLIEHUBATH UX
3HAYMMOCTB JJI YETKO OINPEJEICHHOIO JIENa.

B ctaguu moaroToBku niena nepea oOpalieHHeM B CyJl B MEPBYIO OUYepelb
TOTOBUTCA NPEIUCKOBOE NUCHhMO OTBeTYuKy. I[locnme 3Toro HaumHaercs 3Tan
nocyAeOHBIX TIeperoBopoB. Jlanee ToToBITCS JBa JOKYMEHTA JJIsl IPECTaBICHUS B

CyZl U OTBETUHKY.
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[TepBbIM HOKYMEHTOM SIBJISIETCSI HICKOBasi (hopma, a KOTOPOUW YKa3bIBAIOTCS
JJAHHBIE OTBETYMKOB C KPaTKUM H3JI0KEHHEM Jiefia. BTOpoil JOKyMEHT HMeeT
HazBanue ‘“Particulars of Claim”. DTo caMmblii BaxHBIM JOKYMEHT, B KOTOPOM
YKa3bIBAIOTCSA Bce (DaKThl Jella; YeTKo CcHOpMyITUpOBaHHAs CYTh TPETCH3UWU;
OCHOBAHMSI ISl TPEIBSBICHUS MPETEH3UMH U KPOME TOro TPeOOBAHMS MCTIA O
YKETaeMOM TpHUKase cyapu [3, c. 361].

«Ecnu movl 2060putub ygepeHHo — 3Hayum, mebe MoxcHo 0osepamv. Ecau mot
HOCMOSIHHO 3aUKAeubCsl, Moxcem Obimb, mebde Henvssa 0osepamv. Ho 6 cumyayusx,
Ko20a Oymazu OmCymcmeylom Uil HNOYMU OMCYMCMEYIOm, mME0OU Clo8a
CMAHOBAMCSL O4UEHb U OUEHb BANCHBIMUY .

«Omo 00Ha U3 HEMHO2UX OPUCOUKYUL 8 MUpe, 20e Mbl MOMCeub UOMU HA
OCHOBAHUU YCMHO20 CO2NAUIEHUS], U 20e CYO Oyoem cMompems MONbKO HA MEoU
NOKA3aHUsl, Ymoowl npunsms pewenuey [2, c. 186].

[IpuiiTy B aHIIIMUACKUN CYZ MOKHO MPAKTHYECKU HU C YEM, YTBEPXKIaAsl, UTO
OJIHa CTOpPOHAa TeOe JO0JKHA WM OJHA CTOpOHA He mpasa. [Ipu 3ToM HEoOXOAUMBI
KaKue-TO 0ObEKTHUBHBIE JJOKA3aTENbCTBA WIH UX COBOKYITHOCTh, KOTOPAsI MO3BOJISET
npoecCHOHANIbHBIM COBETHUKAM, aJBOKAaTaM, BBICTPOUTH JIOKa3aTelIbCTBA B
JIOTHYECKYIO LIEMOYKY U MPEUIOKHTD ee cyay [2, ¢. 92].

Kak mpaBuno, B JApyrux cTpaHax HEOOXOJUMO MMETh KaKHe-TO
JIOKYMEHTAJIbHBIE TIOATBEPXKACHUSI TOTO, UTO JOTOBOp coctosics. HykHO, 4TOOBI
OB KOHTPAKT, YTOObI KOHTPAKT ObLT MPABWJIBHO MOJANKCAH U 3aBepeH. Tak BOT B
BenukoOpuTanuu 3TOro BCero He HaJO.

[TosTOMYy HM B OTHOW APYTrOM CTpaHE MUPA HET TAKOTO KOJIMYECTBA UCTLOB U3
JIPYTUX CTpaH. AHIIUS — aOCOMIOTHBIN JHUAEpP MO KOJUYECTBY HHOCTPAHHBIX
HCTIIOB, KOTOPHIE B MIPUHIIUIE HE UMEIOT OTHOIICHUS K BeankoopuTaHuu.

Takum 00pa3zoM, HE CMOTPS Ha Pa3JInuUe MIPABOBBIX CUCTEM IMPE/ICTABICHHBIX
CTpaH, MCKOBOE€ NPOU3BOACTBO MMEET MHOIO cxoxected. Bo @Ppanuuu, mnepen
oOpallleHueM ¢ UCKOM B CyJ, HEO0XOJUMO TIpOM3BeCTH «reconciliationy

(mpumupenue). B AHrmm Takke nepen o0paiieHueM ¢ UCKOM B CyJl HEOOXO0UMO
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OTIPAaBUTH NIPEIUCKOBOE MMCHMO OTBETUMKY. Peann3zanus npaBa Ha UCK Oa3upyeTcs
Ha OCHOBOIIOJIAraroleM npuHimne, 3akpermieHHoM B. 12 I'TIK ®@paniuu, kotopas
collepKUTCS B pasnene «OCHOBHBIE NPUHLUIIBI TPAXTAHCKOTO MPOLECCa». ITO
IPUHLIKAIT 000CHOBaHUs, KOTOPBIN copMynupoBaH Tak: «Da mihi factum, dabo tibi
Jus» - «mail MHe (akThl, U g JaM Tede MpaBo». DTOT MPHUHLMII 03HAYAET, YTO HA
CTOPOHBI BO31araeTcsi 00s3aHHOCTh JOKa3bIBaHMsl, a CyJ] - IPUMEHEHUE HOPM MpaBa.
[IpoueccyanbHoe mnpaBo PpaHIUU CBSA3BIBACT pPEATU3ALMIO IIpaBa HAa HCK C
JEHUCTBUASAMM CTOPOH ITIpoliecca. B aHrMiickoM NpaBoCy IMH BaKHbI UMEHHO JCTAJIH.
Cya oOpanjaeT BHUMaHHUE Ha JIOTHKY, OCMBICIEHHOCTb MTOKa3aHUi, OOIIUNA CMBIC]T.

dakTUYECKH, Cy]l YCTAHABIUBAET, KOMY M3 CTOPOH MOKHO JOBEPATH OOJIbIIIE.
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