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TEXHOJIOTUSI HOTAPUAJIBHOM 3AIIIUTHI YACTHBIX U
HNYBJIMYHBIX ITPAB

AHHOmal{ll}l.’ B cmamuve paccmampuearomcs ocobennocmu 0essmenbHoOCmu
Homapuyca npu paccmompeHuu ()eﬂ, KaK 6 oonacmu yacmHozo, makK u 6 obnacmu
ny6ﬂuqH020 npaea. Tax owce ydeﬂeﬂo GHUMAHUE COONMHOWIEHUIO 3AUUNIbL U NPpAE6 U
Homapuaﬂbﬂoﬁ oesamelbHOCmbIo. ﬂeﬂmeﬂbHOCWlb Homapuyca A6JislemcH
camocmoAmeilbHbiM npaso3auiummnbim cpedcmeozw u moocem - A6IAMbCA
OCHOBAHUEM B6O3HUKHOBEHUA pPA3HO2O pOOCZ I’lpdGOOI’l/lHOLL{eHMIZ, u ocyujecmeisiims
npaso3auwumHy0 QyHKYuo.

Knwuesvie cnosa: wacmnoe u nyoauunoe npaso, HOmMapuyc, HOmapuam,
omeemcmeeHHoCnb Homapuyca 6 pamkKax deﬂmeﬂbnocmu, npasoontHouteHuA,
ropuoudeckutl gaxm.

Resume: The article examines the features of a notary's activities when
considering cases, both in the field of private and public law. Attention is also paid
to the relationship between protection and rights and notarial activity. The activity
of a notary is an independent human rights means and can be the basis for the
emergence of various kinds of legal relations, and carry out a human rights function.

Key words: private and public law, notary, notary, notary's responsibility
within the framework of activities, legal relationship, legal fact.
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JIMHaMUYHOCTh U U3MEHUYMBOCThH COLIMYMA, TAaK K€ MpaBa M SKOHOMUKHU Ha
COBPEMEHHOM JTalle >KU3HU YEJIOBEYECTBA, TaK K€ CTPEMUTEIBHOE PA3BUTHE
HH(POPMAITMOHHBIX TEXHOJOTHIM OKa3bIBAIOT TJI00ATBLHOE BIMSHUE HA U3MEHEHHUE U
nmpeoOpa3oBaHue TpaBa B IIEJIOM U 3aKOHOJATENIbCTBA O HOTApHAaTe B YaCTHOCTH.
DT0 00YyCJIOBJIICHO TJIaBHBIM OOpa3oM TeM, YTO HOTApuUaT MO CBOEH OCHOBHOM
GYHKIIMKM TpU3BaH 3alllMINATh MpaBa M 3aKOHHBIE HMHTEPEChl (PUBHUECKUX U
IOpUJIMYECKUX JIUI] Ha BCEX ATanax >KM3HU OOIIECTBA.

Cucrema HOTapuaTa B HallIe CTpaHe MPEICTABICHA PSAOM FOCYJapCTBEHHBIX
OpPraHOB M JOJDKHOCTHBIX JIMI, JEATEIbHOCTh KOTOPBIX 3aKJII0YaeTcsi B
YAOCTOBEPEHUHU TOMJIMHHOCTH U MPABOMEPHOCTH JOKYMEHTOB, BBIITUCOK W3 HHX,
TaK K€ MpHUJAHUE JTOKYMEHTaM JOINOJHUTEIbHON IOPUAMYECKON CHJIBI U HHBIC
JNEUCTBUSL KOTOPBIE PEIIaMEHTHPYIOTCS B 3aKoHoAaTenscTBe Poccuiickoin
Qenepau  Kak JONyCTHUMBbIE. Tak K€ JEUCTBUS CBSI3aHHBIC CJIaHHOM
JIeATEIIbHOCTHIO HAIlpaBJIEHbI TJIaBHBIM 00pa30M Ha TO, 4TO ObI 3alIUTUTH IIpaBa U
3aKOHHBIE MHTEPECHI KaK (PU3MUECKUX, TaK U IOPUIUYECKUX JUIl OOPATUBIIUXCS K
HOTapuycy. OCHOBHBIMHU NPUHLMIAMH JEATCIBHOCTH SBJSIOTCA: YECTHOCT,
3aKOHHOCTb, OTBETCTBEHHOCTh, PABEHCTBO BCEX MEpPEJ 3aKOHOM. IJTO
3adukcupoBano B a03. 1 cT. 1 «OcHOB 3akoHOAaTeabCcTBa Poccuiickoit deneparun
o Hotapuate» (manee OcHoB)[1].

Ncxonas n3 0coOOEHHOCTH 3aKOHOIATEILHOTO PETYJIMPOBAHUS U IPUHUMAS BO
BHUMAaHUE MHEHHUS HEKOTOPBIX HCCIEAOBATENICH MpaBa, CIEAyeT OTMETHTb, YTO
HOTapuaT UWMeEeT JBOMCTBEHHYIO TIPAaBOBYIO MPHUPOJY, BBINOJHSAS  CBOIO
JIEATEIbBHOCTh HE3aBUCHUMO OT OPraHOB TOCYJApCTBEHHOW BiacTu (€ciau ke
HOTApUYC HE SIBIACTCS PAOOTHUKOM TOCYIapCTBEHHOM HOTApUAIBLHON KOHTOPHI),
TaK K€ peaju3yeT MyOJMYHYIO BJIaCTh B CHUJIY BO3JIOKEHHBIX Ha HEro 3aKOHOM
oOs3aTenbcTB. Mcxonas w3 3TOro, MOXXHO TPUHUTH K BBIBOJY O TOM, YTO
NeATEeTbHOCTh HOTAPUYCa OCHOBBIBAETCS HA €JWHCTBE YAaCTHOTO M ITyOJMYHOTO
MPaBOBBIX KOMIOHEHTOB. YTO Tak K€ TMpU HAPYUIEHUH HOTAPUYCOM

3daKOHOAATCIIbCTBA BJICYCT COOTBCTCTBYIOHIHUC IMMOCICACTBUA.
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B cootBeTcTBUM C MOCIEACTBHUSMHU, KOTOPBIE HACTYIWJIM, WU3-3a JNEUCTBHU
HOTapuyca OH MOXET MOHECTH COOTBETCTBYIOIIMI BHUJ OTBETCTBEHHOCTH Kak
IPaXKIAHCKO - MTPABOBOM TaK U YrOJOBHOM. Tak ke MPU3HAKOM YaCTHOIPABOBOIO
OCYULIECTBJIECHHUS JESITEIbHOCTH MOYKHO CUHUTATh TO, YTO TOCYJApCTBO HE HECET
cyOcuIMapHON WM COJIMIAPHON OTBETCTBEHHOCTH MPU HAPYIIEHUH HOTAPUYCOM B
IpolLIecce CBOEH NIEeATEeIbHOCTH 3aKOHOAATENIbCTBA (€CIU KE HOTApUyC HE SIBISIETCS
rOCyJIapCTBEHHBIM), YTO 3aKOHOAATEIBHO 3aKPEIICHO B 203.5,6 ¢T. 17 OCHOB.

[Ipu HapymeHun o0053aTENBCTB CO CTOPOHBI HOTapUyca OTHOCUTEIBHO
KJIMEHTA, MMOCIEIHUIA MOKET OOpaTUTHCS B CYJ, WIH C KajJo00i B HOTapUAIbHYIO
nanaty. Ilocne vero st HOTapuyca HACTYMAKOT IOCJIEACTBUS, OCHOBAaHHBIE Ha
IpaKJaHCKO-TIPABOBOM OTBETCTBEHHOCTH (TMpeycMaTpUBaEcT BO3MEIIEHUE BpPEIa).

Ecnu ke HoTapuanbHas OESITENBHOCTH HMeEJa ITyOJIMYHBIE IOCIEICTBHUS,
KOTOPBIE OIPEAEIICHbI B YTOJIOBHOM 3aKOHOJATENBCTBE PSAIOM IPU3HAKOB, TO CO
CTOPOHBI HOTapuyca HACTyIaeT YrOJIOBHasi OTBETCTBEHHOCTb. JTO TaK XK€
3aKOHOJIATENBHO peryimpyercs cratbed 202 YToJoBHOTO Konaekca Poccuiickoit
denepamun (naee YK P®) [3]. O0bekTOoM Takoro MmpecTyIyICHHs Yalle BCEro
ABJIIETCSI HE TOCYJapCTBEHHAas BIACTh (T.K. HOTaApUyC HE TOCYAapCTBEHHBIN
CITy KalllHii), @ UHTEPECHl PAOOTHI B KOMMEPUECKOU OpraHu3aIliH.

JlesiTenbHOCTh HOTApUyca MOXKET OBITh HamnpaBjiieHa HE TOJBKO Ha
YAOCTOBEPEHUSI JOKYMEHTOB, WJIM COBEpILICHHUE MPOTUBONPABHBIX JIEUCTBUMN
OTHOCHUTEJIBHO TpaKJaHuHA (KJIMeHTa). Tak e eCTh U MpaBo3alIuTHAS (PYHKITHS,
3aKOHOJIATENIBHO 3aKperuieHHas B CT. 1| OCHOB M COOTBETCTBEHHO B 4. 1. ¢T. 16 OCHOB
TOBOPUTCS, YTO HOTAapUyC B Mpoliecce AEATEIbHOCTH OKa3bIBA€T COACHCTBUE B
3aIlMTe MPaB ¥ 3aKOHHBIX MHTEPECOB KaK FOPUINYECKUM, TaK U (PU3HUCCKUM JTUIAM.

CrnenoBaTelbHO, HOTApUYyC 3allMIIAET MHTEPECHI, 3TO HCXOAUT U3 CAMOU
MPaBOBOM MPUPOJBI COOTBETCTBYIOIIETO IPABOOTHOLIEHHUS, TO €CTh MpHU
COCTAaBJICHUM 3aBELIAHUS, HAMpPUMEpP, HOTApUyC, 3aKPEIUISIET BOJIO YEJIOBEKa,
oOpa3yss mpu 3ToM (akT 3aBelIaHUS U MIPABOOTHOUIEHUE IO HACIEAOBAHUIO

HMYIICCTBA, CCJIN JKC B HpHBeI[eHHOﬁ CUTYyalluu HOTApHUyC OTKa3all ObI B 3aBCPCHUU
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3aBeNIanus 0€3 BECKUX Ha TO MPUYHH, TO C €r0 CTOPOHBI 3TO OBLIO OB OTKA30M OT
3aIMTHI [IpaB KJIueHTa. HeKoTopble TEOPETUKH NpaBa MPOBOJAAT B JAHHOM CIIydae
napajielb C MPaBOM YeJOBEKa Ha OXpaHy >KM3HU W 3/I0pOBbsi U BpaueOHOM
JEeATEIbHOCTBIO.

JIumo, BcTymaroliee B HOTapUajIbHbIE MPABOOTHOIICHHUS, PEATH3YET CBOE
paBO Ha 3alIUTY €ro 3aKOHHBIX HMHTEPECOB, YTO TOBOPUT O YACTHOIPABOBOM
XapakTepe AeATEIbHOCTH WM peann3alny CyObeKTUBHOIO MpaBa Ha oOpaiieHue. B
paMKax JaHHOM JesTEeIbHOCTH 0053aTeIbHOMY HOTapUAILHOMY 3aBEPEHUIO
noUIe)KUT OpauHbii goroBop (dacte 2 cr. 41 Cemeiinoro Konekca P®),
opopmiienue 3aBenianus (4. 1 ct. 1124 I'paxnanckoro Kogexkca P®, norosopa o
3ajore, WM YacTU JOJAM B YCTaBHOM KamuTalle OO0IIECTBa C OTrpaHUYEHHOU
OTBETCTBEHHOCThIO 4. 2 cT. 22 ®3 «OO6 obmecrBax ¢ OrpaHUYEHHOMN
OTBETCTBEHHOCTbHIOY).

HorapuanbHble AEUCTBUS CTPOrO 3aKpEIUICHbl 3aKOHOAATEIBCTBOM H
UCXOJAT W3 NMyOJUYHO MPaBOBOM (DYHKLMH, MPEACTABIAS COOOW TapaHTHIO CO
CTOPOHBI TOCYJapcTBa B JII000H cdepe peanusanuul IpakJaHUHOM CBOETO IpaBa.
JlesiTeIbHOCTh HOTApUYCA HAMNPABJICHHAS] HAa 3aLIUTYy MPAaB U HMHTEPECOB KIIMEHTA
HOPOKIACT BHYTPH c€0s1 4aCTHO-ITyOJMYHbIE PABOOTHOILICHUSI.

Tak e UWHCTUTYT HOTapuaTa BBINOJHSIET CcleAyomue (YHKIUU 10
00€eCleyeHn0 TpaB M 3aKOHHBIX HMHTEPECOB B paMKax MPEayNpeauTeabHOTO
IPaBOCYIUS:

1.®opmupyeT 1 MaKCUMAJIBHO YETKO IOKYMEHTAJIbHO 3aKPEIUIseT B3aUMHbIE
npaBa U 00s3aHHOCTU CyOBEKTOB IPakIaHCKUX MPABOOTHOLIEHUN OOpaTUBLIMXCS
32 TAKMM 3aBEPEHUEM.

2. ObecrnieunBaeT B MPOLECCE NEATETbHOCTH BOBMOXHOCTh TPUHYIUTEIHHOTO
WCITOJTHEHUSI 00513aTeNLCTB 03 CyIeOHOT0 pa3onupaTeibCTRa.

[Ipu paccMOTpEeHHMH U pa3peLIeHUH CIIOPOB, KO /1A €0 UMEET OTHOILIEHHS K
NEATEIbHOCTH CYJAEOHBIX OPraHOB M MOJAMNAJAET MOJ UX KOMIIETEHIIMIO, HOTapuaT

CIIOCOOCTBYET MX OBICTPOMY U TOJITHOMY PACCMOTPEHHUIO B JOCYACOHOM MOPSIIKE.
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[apanTupys Tak e COOJIOJICHHE KOHCTUTYIIMOHHBIX TIpaB TpPaXkJIaH U
FOPUANYECKUX JTULL.

B 3akiroueHue NaHHOUN CTAaThU CIEIYET OTMETHTh, YTO IPABOBOM CTATyC
JESITENbHOCTH HOTAPUYCA MMEET JABOMCTBCHHYK) NPABOBYKO NPUPOAY COYETas B
cebe 0COOCHHOCTH YaCTHOMPABOBOIO W MYyOJWYHO- MPABOBOTO PETYIUPOBAHUS.
YacTHOIIPaBOBBIE OTHOILICHHS BBITEKAIOT U3 UHTEPECOB YUaCTHUKOB HOTAPU AJIbHBIX
MIPABOOTHOIICHUM: (U3MUECKUX W FOPUAUYCCKUX JIUIl, KOTOPHIE TPH ITOMOIIH
JEATEIIBHOCTH HOTapuyca MOATBEPKIAIOT M 3allUINAOT T€ WM WHBIE IIpaBa U
3aKOHHBIE UHTEPECHI.

OrpaHndeHueM JAEATEIIBHOCTA HOTapuyca SBJSIOTCA TPAHULBI  €ro
OTBETCTBEHHOCTH 3a COBEpIIEHHWE TOTO WM HHOro jneWctBus. HauOoiee
BBIPAKCHHBIN XapaKTep MPUHUMAIOT YaCTHONPABOBOM KOMIIOHEHT B JEATEIbHOCTH
YaCTHBIX HOTAPUYCOB Yallle BCEr0 3TO CBSI3aHO C TEM, UTO IT'OCYIAPCTBO HE OTBEYAET
3a Bpell, MPUYMHEHHBIA HOTAPUYCOM KIIMEHTY, B Mpoliecce ero npohecCuoHaibHON
JESITETbHOCTH.

[IyOnuyHBII KOMIOHEHT TOJHOMOYHN HOTapuyca TMOPOXKIAETCS €ro
JESITEIbHOCTBIO B CUJTy TIEPEIAaHHBIX €My TOCYJapCTBOM IMOJHOMOYHM CO3/1aBaTh
CBOCH JesATENBHOCTBhIO OpUAMYECKHE (PaKThl W BIUATH Ha MPABOOTHOIICHHUS.
HoTapuanbHbie AEUCTBUS TPENCTaBIAIOT COO0OM MpaBO3alUTHOE CPEACTBO, 0e3
KOTOPOTO HEBO3MOXXHO OCYILECTBICHHE 3aKOHHBIX WMHTEPECOB TPAXKIAH U
opuaudeckux aunl.  [IpencraBnser co0oil OAMH M3 3aKOHHBIX  CIIOCOOOB

OCYUIECTBJICHUS MyOIMYHbBIX MPaB.
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