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IHHOHATHUE N BUAbI ITPEACTABUTEJIBCTBA

Almomauuﬂ: B cmamobve pacemampuearomcs NnOHAmMuUe u 8UObI
npeocmagumenvcmaa. llpedcmasumenscmeo paccmMompeno KaKk UHCMumym npasa
u 2pa9fc0ch1<0e npasoomHoutLenHue. Buioenenwi OCHOB6HblE ocobennocmu
000p0B0ILHO20 U 0053ameNlbHO20 npedcmasumenvcmeaad. 1lpednoxceno pacuupumso
npumeHerue npeécmaeumeﬂbcmea no HA3HA4YEeHUIo cy()a 6 Kavecmee cnocobda
O0pbOBL CO 310ynompebaeHUeM NPOYECCYAlbHbIMU NPABAMUL.

Knroueevie cnosa: npedcmaeumeﬂbcmeo, npedcmaeumeﬂbcmeo KakK
uHcmumym  npasa,  000pPOBOJbHOE  NPeoCmABUMENbCMEO,  0013amelbHoe
npedcmaeumeﬂbcmeo, 002060[) nopyuderus, 3dKOHHoe npeacmaeumeﬂbcmeo.

Annotation: The article discusses the concept and types of representation.
Representation is considered as an institution of law and civil relations. The main
features of voluntary and compulsory representation are highlighted. It is proposed
to expand the use of representation by appointment of the court as a way to combat
the abuse of procedural rights.

Key words: representation, representation as an institution of law, voluntary
representation, compulsory representation, contract of agency, legal

representation.
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[IpencraBUTENBCTBO ~ SBJISIETCA  OAHUM W3  BUIOB  TI'PAXIAHCKUX
MIPABOOTHOIIEHUH.

[IpaBoBBIC HOPMBI B O0OJACTH TIPEACTABUTEIBCTBA PETYIUPYIOT OTHOIICHHUS
Kacaemo Kak GU3HUECKUX, TaK U Iopuandeckux Jauil. O6a 3TUX JInla peaan3yeT CBOU
IpaBa MOCPEACTBOM ITOJOKEHUN O MPEICTABUTEIBCTBE.

Heocnopum TOT (hakT, 4TO Ha CETOMHAIIHUN JICHh HAOTIOAACTCS TCHICHIIUS
paciupenus cep npuMeHEeHUs] HOPMATUBHBIX MOJIOKEHUHN O MPE/ICTABUTENHCTBE B
rpakJIaHckoM o0opoTe. B ycioBusiX pa3BUTHS COBPEMEHHBIX PBHIHOYHBIX
OTHOILIEHHWI MCIIOJIb30BaHUE MPEICTABUTENBCTBA OXBATHIIO TOCTATOYHO IIMPOKUN
CIIEKTP MMYILIECTBEHHBIX U HEUMYIIECTBEHHBIX OTHOLICHUM.

[IpencraBUTENLCTBO KaK MHCTUTYT IpaBa MPEIOCTABIISIET JIUIYY — CYOBEKTY
[paBa, BO3MOXHOCTb pPa3rpPaHUYUTh TEPPUTOPHUAIBHBIE PAMKU JCATEIBHOCTU
MOCPEACTBOM TOTO, YTO OJAWH U TOT K€ CYOBEKT IpaBa, UCXOJs U3 COOCTBEHHBIX
YKEJTaHUM U MOTPEOHOCTEMN, MOKET UMETh HECKOJILKO pa3HbIX mpeacTraButescii. OH
CIOCOOEH TPUHUMATh y4YacTUE B IOPUAMYECKUX OTHOIICHMSIX MapaliebHO C
HECKOJbKMMH YYaCTHUKAMU U OJHOBPEMEHHO 3HAYUTHCSI CTOPOHOU B HECKOJIBKHUX
Pa3HbIX JOTOBOPAX, U B OJHO U B TO € BPEMS BBICTYIIaTh CTOPOHOM B HECKOJIBKUX
JIOTOBOpPax CO BCEBO3MOXHBIMH KOHTpAareHTaMu. AHaIu3upysi OIHUCAHHYIO
BO3MOKHOCTh, CHPaBEIJIMBO YTBEPKIATh, YTO MPEACTABUTEIBLCTBO BBICTYIIAET
OJIHUM W3 OCHOBHBIX TapaHTOB i CyOBEKTa MPaBOOTHOIICHUHN pean3alluu €ro
npaB ¥ 00s3aHHOCTEN.

[IpencTaBUTENBCTBO - ATO TAaKOE€ TIPAX]JAHCKOE IMPABOOTHOLIECHUE, B CUILY
KOTOPOTO MPaBOMEPHBIE B IIPEIEIax MOJTHOMOYUH FOPUIUYECKUX JEUCTBUH OJTHOTO
auna (mpeACcTaBUTENsI) OT MMEHU JpYyroro juia (mpeacTaBiseMOoro) BJIEKYT 3a
co00# BOBHMKHOBEHUE, U3MEHEHHE WM MPEKpalleHne MpaB U 00s3aHHOCTEN IS

IPECTABIIEMOrO?.

! Tonrano, b.M. I'paxxnanckoe npaso: Yue6uuk. B 2 1. / ITox pen. .M. Tonrano. T. 1. 2-e usa. nepepa6. u gom.- M.: Craryr,
2017. - C. 284.
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Takum oOpa3zoM, CyTh NEWCTBHI OMNPENEICHHOTO WA MPU BO3HUKILIEM
MEXIy JIMIIAMH TPABOOTHOLIEHWHM — TMPEACTABUTENIBCTBE, CBOJUTCA K
BO3HUKHOBEHHUIO OMNPEJICICHHBIX MPABOBBIX TMOCJIEACTBUA HE I CamMoro
JEHUCTBYIOIIETO JIMla, a Ijsl apyroro juma. [Ipu sToM mMexay HUMHU MOCTETIEHHO
BO3HUKAET MPaBOBas CBs3b, KOTOPAsi B CBOIO OUEPE/Ib HOCUT CI0KHBIN XapakTep.

Htak, B TpaXTaHCKOM IpaBe NPEICTABUTEIHLCTBO TPEICTABISET COOOM
MIPE/ICTaBIICHUE HHTEPECOB IPAK/IAH C LIETBI0 Peau3allii UMEIOIIUXCS Y HUX TpaB
U CcBOOOJ, YTO OOBIYHO B CBOIO OUYEpEh HOCUT HA MPAKTHKE IT0OPOBOIHHBIN
xapakTep. JIoOpOBOJIBHBIN XapakTep MOApa3syMeBaeT B ceOe OOCTOSTENbCTBA, MPU
KOTOPBIX 00€ CTOPOHBI B TPAXKIAHCKUX MPABOOTHOIICHUSX H3BSIBUIU >KEJIaHUE
y4acTBOBaTh B TMpeacTaBUTEIbCTBE. OCOOCHHOCTSIMU MPEACTABUTEILCTBA IO
100poii BoJIe MPEICTaBIIEMOT0 MOKHO Ha3BaTh TO, YTO CAMUM MPEACTABISIEMbIM
OMpeNIeSIeHbl U KOHKPETHAash JUYHOCTh, M KPYT MOJHOMOYMM MpeacTaBUTEICH.
[TonmHOMOYMST TpeACTaBUTENEH 3aKpEIUISIOTCA, KaK MPaBWIO, IOCPEICTBOM
noBepeHHocT. [Ipeacrasisemsie, Mo 001eMy IpaBuiLy, MOTYT BO3/IEHCTBOBATH Ha
paboTy TmpeacTaBUTENE W IpeKpamarb €€ OTMEHOM  JIOBEpPEHHOCTEH,
pPacTOPKEHUEM C HUMH JIOTOBOPOB.

CambIM YHUBEPCATBHBIM U PACIIPOCTPAHEHHBIM OCHOBaHUEM J00POBOJILHOTO
(WM JOTOBOPHOTO) MPECTaBUTEILCTBA BBHICTYIIAET JOTOBOP MopyueHusi. JloroBop
MOPYYEHHUS], IJIe OCHOBHOE COAEPKAHUE - 3TO COTJIALIEHUE O MPEIACTABUTENBCTBE, U
BBICTYIIA€T JOTOBOPOM O TpeacTaBUTENbCTBE. OH MOXET OBITh OCHOBaHUEM
MPEACTABUTENIBCTBA TOJIBKO B TOM CIy4ae, KOrJa MOBEPEHHbIA HE HAXOOUTCSA Ha
ciyx6e y mpencrabisgeMoro ymia. [IpaBoOTHOIIEHUS C WHBIMU JUIAMU, TEpPe
KOTOPBIMH TTOBEPEHHBIM ACHCTBYET OT UMEHU JIOBEPUTEIIS, HOpMAMHU O JIOTOBOpE
MOPYYEHHUS HE KacarOTCsl.

['paxk1aHCKUM 3aKOHOJATEIBCTBOM MPEIYCMOTPEHO, UYTO IOJHOMOYHS IO
JIOTOBOPHOMY TPEICTABUTEIBLCTBY YIOCTOBEPSIOTCS BBIIAHHOW MPEICTaBUTEIIO
COOTBETCTBYIOIIEH  JIOBEPEHHOCTHIO, KOTopas odopmieHa COTJIACHO

JNEUCTBYIOIIEMY  3aKOHOAATENbCTBY P®D. JIOKyMEHTOM, yIOCTOBEPSAIOIIUM

«Hayy4Ho-npaKkTu4eckumn aneKTpoHHbIN XypHan Annesa Hayku» Ne11(50) 2020
Alley-science.ru



MIOJTHOMOYHSI aJBOKaTa Ha HCIOJHEHHE IMOPYYEHHUS B CIIy4asiX, YCTAaHOBJICHHBIX
3aKOHOM, SIBJISIETCSI OpJIEp, BbIIABAaEMbIil aIBOKATCKUM 0Opa30BaHUEM, B KOTOPOM
aJBOKAT OCYHIECTBIIAET CBOKO JAEATENLHOCTD. 2

JI0OpOBOJILHBIM IPE/ICTABUTENIEM, OOBIYHO, BBICTYIIAIOT:

-paOOTHUK  COUMAJIBHBIX  OpraHu3alui, JACUCTBYIOIIMM OT HWMEHU
OpraHu3alyy B MPEIeIaX KOMIETECHIIMN, YCTAHOBJIEHHOW TPYAOBBIM JIOTOBOPOM, U
oOnaaaroumi JIOBEPEHHOCTHIO (manpumep, FOPHUCT, FOPUCKOHCYJIBT,
YIOJTHOMOYCHHBIH 10 CHAOKEHHUIO M COBITY) MJTU BBICTYIAIOIINH Oe3 Hee (TpoaaBer
KHOCKa, NPUJIaBKa HAa PBIHKE, KacCUp MNPEANpUSTHS OOIIECTBEHHOIO MUTaHUS,
Kaccup MarasuHa, (hapManeBT U T. ]11.);

- YJIEH KOOIIEPATUBHOW OpPraHU3alliy, 3aKIIOUYABIINNA CAEIKY OT HMEHHU CBOEH
OpraHu3alvy U B €€ HHTEPECAX;

-IIOBEPEHHBIM, KOTOPBIA BBICTYIIAET COIVIACHO C YCIOBHSMH JOTOBOpa-
MOPYYEHUs B UHTEPECAX NOBEPUTENS, KaK MPABUJIO, HA OCHOBAHWM BBIJTAHHON UM
JIOBEPEHHOCTH.

Takum 00pa3oM, BblllIEyKa3aHHbIE OCOOEHHOCTU OTIECSAIOT JOOPOBOILHOE
(moroBopHOE) IIPEACTABUTEIIHCTBO OT MIPOTHUBOIIOI0KHOTO BHJIA
MPEJICTABUTENHCTBA — 3aKOHHOTO.

O0s13aTeIpHOE WM 3aKOHHOE MPE/ICTABUTEIBLCTBO MOSBIISIETCS TOJIBKO TOT/IA,
KOrjIa JIMII0O He o0JiajlaeT J1eecrnocoOHOCThI0. B Takux chydasx Iesblo
MPEJICTABUTEIHCTBA SABJISICTCS BOCIOJIHEHUE JAHHOTO HEJIOCTATKA.
[IpencraBuUTENBCTBO, MPEXKIE BCETO, HAIIPABICHO HA IPABOBYIO 3aLUTY:

— IpaB U UHTEPECOB MAJIOJIETHUX U HECOBEPILICHHOJIETHUX JIUII;

— JIMI, KOTOPBIE CTPAJAIOT Pa3HOTO pOJa HEAOCTaTKaMU TCUXWYECKOIO
xapakrepa.

Takue mnpencraBiagemMble HE NMPUHUMAKOT HEMOCPEACTBEHHOIO Y4YacTHS B

ONpPEACICHUN TPEACTABUTENA M Kpyra €ro HEMOCPEACTBEHHBIX ITOJIHOMOYHUM.

2 Ceprees, B. 1. Ansokatypa B Poccun: yueGHUK /U1 By30B / IO pefl. A. 10. H., ipod. B. U. Cepreesa.- 5-¢ u3j1., nepepab. U jom.
- M.: FOctunuudopm, 2019. — C. 117.
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[IpencraBisiemMoe JIMIIO HE UMEET MPABO TAKKE HA MPSMYK) OTMEHSATH JTaHHbBIC
MOJIHOMOYMSI WJIM KAaKUM-JTMOO CIOCOOOM OKa3biBaTh BO3JCUCTBUS Ha paboTy
npencraButens. CrenuamTu3upoBaHHOTO MPOIECCYaTbHOT0 O(OPMIICHUS CBOHMX
MOJIHOMOYMM 3aKOHHBIM MPEACTABUTENSIM HE TpeOyeTcs, a JOCTaTOYHO OyJeT
MOATBEPAKACHUSA B CyJ€ YK€ HUMEIOIIMNUCS B MaTepUaIbHBIX MPABOOTHOIIEHUAX
(bakThl POJICTBEHHOTO OTHOIICHHS, OIEKH, IOMCYUTEIhCTBA, JTOBEPUTEIHLHOTO
YIIPaBIICHUS IPUHAJICIKAIIAM UMYIIECTBOM U JP.

[IpoBens ananmu3 AEUCTBYIOLIETO POCCHMCKOTO 3aKOHOJATENILCTBA, MOYKHO
BBIIBUTh M TMPOYME YIIOMUHAHUS B HOpPMax 3aKOHa O MPaBOOTHOUIEHUAX
MPOIIECCYATbHOTO XapaKTeEPa, KOTOPBIE CBS3aHBI C MOSIBJIEHUEM MTPEACTABUTEIHCTBA
B cy1eOHOM Tpouecce, K IpuMepy:

— rpaxjaHe, KOTOPbIM [epeaiu B JOBEPUTEIBHOE YIIPABICHUE UMYIIIECTBO
HacleaoAaTeNs, Kak npeacraBurenu Haciaeaauka (ct. 1173 'K PO);

— QaJIBOKaThl MO HA3HAYEHUIO KaK MPEJCTABUTEIM OTBETUUKOB, MECTO
KUTEIHCTBA U MpeObIBaHUS KOTOPbIX Hen3BecTHO (cT. 50 ['TIK Pd);

— W3AaTeNH, KOTOPbIEe OMyOIMKOBAIM TBOPUECTBO KaK AHOHUMHBIE WJIU O]
MICEBJOHNMAaMHU, KaK MPEACTAaBUTENIM aBTOPOB JAAHHBIX TBOPEHUW B I'PakKIaHCKHUX
Jienax o 3auuTe aBTopckoro npasa (1. 2 cr. 1265 'K P®D);

— KOHCYJIBI B Ka4eCTBE MpeJAcTaBUTENed pe3usieHTOB Poccuu B cyieOHbBIX
JleJiax 3a TPaHUILICH;

— PYKOBOJIMTEJIM OPTaHU30BAHHBIX TPYIIN HECOBEPILICHHOJETHUX TYPUCTOB
KaK X IPEACTABUTENN;>

— KanuTaHbl CyJIOB B KAaueCTBE MPEACTABUTENICH CyJIOBIAJEIbLEB WIH
IPY30BJIa/ICIIbIIEB.

Taxoke ciemyeT OTMETUTh, 9TO B chepe MEKTyHApOIHOTO MPpaBa CyIIeCTBYET
TaKke TaKOM BHJ  3aKOHHOTO  TMPEACTaBUTENIBCTBA KaK  KOHCYJIbCKOE

npeaAcCTaBUTCIILCTBO. Hp CACTaBUTCIILCTBO KOHCYJIaMH npeayCcCMaTpruBacTCsA

8 O6 ocHOBaX TypHCTCKOH mesTensHOCTH B Poccuiickoit ®emepamuu: ®3 ot 24.11.1996 r. Nel32 - @3 // Cobpanue
3akoHozaarenbeTBa PO. — 02.12.1996 1. - Ne49. — C.5491.
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HOpMaM{ W TPaBUJIAMU MEXKIYHApOJHOTO NpaBa M BO3HUKAET NPU Y4YaCTHH B
OTE€YECTBEHHOM TI'PaXKJAHCKOM CyI€0HOM MPOIEeCcCe HHOCTPAHHOTO AJIEMEHTA.

K 3akoHHOMY NpeICTaBUTENBCTBY CJIEAYET OTHECTH U TakOM BHUJ
MPEACTABUTENIBCTBA, OCHOBAaHHBIA Ha 3aKOHE, KakK IPEICTABUTEIBCTBO IO
Ha3zHadyeHUIo cyaa. B coorBerctBum co ct. 50 I'TIK P® cyn onpenernseTr anBokaToB
B KauecTBE IPEICTAaBUTENCH, ecu uMeeTcs (PakT OTCYTCTBHUSI MPEICTABUTENS Y
OTBETYMKOB, MECTO KUTEIBCTBA KOTOPBIX HEU3BECTHO CYly M CTOPOHAM IIpoliecca,
a pOBHO, KaK U B MHBIX IPEyCMOTPEHHBIX (heJepaabHbIMU 3aKOHAMU CITyYasiX.

enecoobpaznocte u 3¢ dextuBHOCTE HOpMBI cT. 50 I'TIK P® moxxHO
paccMaTpuBaTh ¢ TOYKU 3PEHHS BO3PACTAHUS POJIU CYJEOHOTO MPEICTABUTEIHCTBA
B 1I€JIOM B COBPEMEHHOM MpOLIeCcCe, a TaKkKe Kak €Ile OJUH CrocoO OOphOBI CO
37I0yIIOTPEOIEHuEM NpOoIlecCyalbHbBIMU IPABAMHU.

Cnydan, Korjga OTBETYMK, 3Hasg O CyAeOHOM IIpoliecce, HE NPUHHUMAET
CyJ1IeOHbIE U3BEILEHUS, OTKA3bIBAETCS OT MOJIYUYEHHS Cy1€OHBIX TOBECTOK U BBOJUT
B 3a0JIy’KJIEeHUE TPE/ICTABUTENIEH MOYTOBOM CIy:KObI, KOTOPbIE MPUIILIH BPYYUTh
CyJ1IeOHYI0 IOBECTKY, MOKHO pacCMaTpUBaTh B KAU€CTBE 3JI0yNOTPEOICHUS TPAaBOM
CO CTOPOHBI OTBETYHKA. B 3THX cirydasx Ob110 OBl 11€71eCO00pa3HbIM MPEAYCMOTPETh
npumenenue cr.50 ITIK P® ¢ 1nenbto mpecedeHuss 370ynoTpeOIeHUi
npoleccyalbHbIMM ~ NpaBaMU, HANpaBJIEHHBIX HA  3aTSITMBaHUE  CPOKOB
paccMOTpeHus Jena.

B HEKOTOPBIX YBOKHUTENIBHBIX CIydasX (HEBO3MOXKHOCTU SIBKM OTBETUHKA B
CyIl BCJEICTBHE JUIMTEIHLHON OO0JIE3HU, HAXOXKJCHUS B KOMAaHAMPOBKE, a PaBHO
JPYTUX OOCTOSITENIbCTB, OTHOCSIIMXCS K YBOKUTEIbHBIM IPUUYUHAM HESIBKH) TAK)KE
obU10 OBI 11eTIeco00pa3ubiM puMeHenue c¢1.50 I'TIK P®. Onnako 3akoH 3TOro He
npegycmatpuBaer. B Toxe Bpems, npuMmenenre HOpMbl cT.50 I'TIK P® B ciyuasx
HEBO3MOKHOCTH U3BEILIEHHS] OTBETUYHMKA IO/ €0 JUYHYIO POCIHUCH B TOBECTKE WIIN
B CJIy4asiX HEBO3MOXXHOCTH JIMYHOTO MPUCYTCTBUS JIMIIA, YYACTBYIOIIETO B JeJie, B

CYI[C6HOM 3aCcaaHu MOIJIO OBl CHU3WUTH KOJMYECTBO OTMEHEHHBIX peHIeHI/Iﬁ 10
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OCHOBAHUIO HAPYIICHHUS NIPAB FOPUINYECKH 3aHHTEPECOBAHHOTO JIMIIA HA Y9acTHE B
nemne’.

Brimeykazanapie  IpUMEPHl  JIEMOHCTPUPYIOT OOJBIION 00BEM TOHSITHS
«3aKOHHOE TIPEJICTAaBUTEIIbCTBO», BKIIOYAIOIICTO B ce0s pa3HbIC MPOSIBICHUS.
[IpocToe BocTpusITHE 3aKOHHOTO MPECTABUTEIHLCTBA MOKHO OOBSICHUTH TEM, YTO
MIPEACTABIISIEMbIC, B CHIIy Pa3IUYHBIX MPUYUH IOPUINYECKOTO WIH (PaKTUIECKOTO
poJia, HE MOTYT CaMOCTOSATEIBHO BHIOpATh ceOe MpeICTaBUTEINEH, BCICICTBUE YETO
MOCJICIHUE HA3HAYAIOTCSl 3aKOHOM.

Takum oOpa3om, cleayeT OTMETUTh, 4YTO TJIABHBIMH OCOOCHHOCTSIMH
JI0OPOBOJIBHOTO MPEJICTABUTENLCTBA SIBIISIETCS €ro OO0JIbIlasi paCpOCTPAHEHHOCT,
BOJICU3BSBICHWE TMPEACTABILIEMOT0 M 4YacToe TmpuMeHeHue. [lpoume xe
0COOEHHOCTH OOJIbIIIE CBA3aHBI C (POPMaATBLHBIMU MPU3HAKAMHU.

B cBoro ouepenr 3aKOHHOE TPEICTABUTEIBCTBO TJABHOH OCOOCHHOCTBHIO
OTIpeeIsIET MHOTOTPAHHOCTD M IITUPOTY CBOETO MPOSBIICHUS. BO-TIepBBIX, TEpMUH
«3aKOHHOE MPEACTAaBUTEIHCTBOY» B YACTHOCTH SIBJISIETCS] YCIOBHBIM, M HE HY>KHO €T0
MOHMUMATh OYKBAJIBHO, YTOOBI HE CO3/IaBaTh HEMPABUILHOE MIPEACTABICHHE, YTO BCE
JIpyTUE BUJBI MPEACTABUTEIHCTBA IO CBOCU CYTH €CTh HE3aKOHHBIC, TaK KaK HE
OCHOBaHBI Ha 3aKOHOJATEILCTBE. BO-BTOPBIX, HOPMBI W MpaBWia JICHCTBYIOIIETO
3aKOHOJIATEIhCTBA HE SIBISIIOTCS €AWHCTBEHHOW MPEIMOCHIIKON IS TOSBICHUS
3aKOHHOTO TPEJCTaBUTEILCTBA, TPEOYIOMIEr0 BCEl COBOKYIMHOCTH OCHOBAHUH,
Cpellb KOTOPBIX: HOPMBI 3aKOHOB, JIEECIIOCOOHOCTh, Fopuandecknii Gpakt. [ToaTtomy,
3aKOHHO€  MPEJCTABUTEIHLCTBO - OTO  HEOJHO3HAYHBIN, MHOTOTPAHHBIN
MpoLeCCyaIbHbI MHCTUTYT, KOTOPBIA TpeOyeT emie TiyOOKOro TEOPETUYECKOTO

HN3YUYCHUS U aHaJIN3a.

4 JOaun, A.B. Knaccuduxaius 310ynorpe6iennii npoueccyanbHbIMU PaBaMK B IPAKIAHCKOM CYI0NPOM3BOJICTBE: yueb.
nocodue / A.B. Omun. — M.: Aul'Tl, 2016. — C. 15-16.
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