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3AJEPKAHUE ITOAO3PEBAEMOI'O ITPU ITPOBEAEHUA
OINEPATUBHO-PO3BICKHBIX MEPOIIPUSITUI

Annomayuna. B cmamve paccmampueaemcsi CHOPHbIU 8ONPOC O NPaAso8ouU
npupooe u nopsioke 3a0epiucanusi Npu NPOBeOeHUU ONepamu8HO-pO3bICKHbIX
MeponpusmuilL Uy no NOOO3PEHUI0 8 cosepuleHuly npecmynieruil. Bvickasvliearomes
KpumudecKkue 3ameyanus no nosoody npeoiodcenus o 0onoanenuu PedepaibHo2o
sakorna «0O6 onepamueHo-pO%wKHozZ oesimenbHOCmuy Hopmamu, Komopbsle
npeoHasHayenvl OJisl peiaMeHmayull Y20a108H0-NPoYeccyaibHol 0essmeaibHOCMIU.

Knroueewvie cnoea: onepamueHO-po3blCKHAA ()eﬂmejleOCl’nb, pe3yibnamal
onepamueno-pos'bzcmtoﬁ Oeﬂmeﬂbnocmu, OCHOBAHUA 3adepofcanuﬂ
1n0003pesaemo2o, NOPsO0OK 3a0ePIAHCAHUSL NOO03PEBAEMOO.

Abstract: The article deals with the controversial issue of the legal nature
and procedure of detention during operational search activities of persons suspected
of committing a crime. Critical comments are made on the proposal to supplement
the Federal Law "On Operational Investigative Activities" with norms that are

intended to regulate criminal procedural activities.
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®denepanbhblii  3ak0H «OO0 OMEPaTHBHO-PO3BICKHOM JAEATEIBHOCTH» [2],
ompenesnsst 3adayd  ONEPaTUBHO-PO3BICKHOM JeATeNbHOCTH (CT. 2), BHJIBI
ONEPATUBHO-PO3BICKHBIX MEPOIPUITUI, OCHOBAHUS U YCIOBUS UX MPOBEACHUS (CT.
CT. 6-8), HE YNOMMHAET O 3aJeP>KaHUM T0JI03PEBAEMOIr0 KaK CaMOCTOSITEIIbBHOM
ONEPAaTUBHO-PO3BICKHOM MEPOIPUATUM WM COCTABHOM YacTW KaKOro-iauodo
ONEPATUBHO-PO3BICKHOTO MEPOIIPUATHS.

Bbonee toro, B 4. 2 cT. 11 ®denepanbHoro 3akoHa «O0 onepaTuBHO-PO3BICKHOMN
NEeATEIbHOCTH, TJ€ YKa3aHbl CIIOCOOBI HCIOIb30BAHUS PE3YJIbTATOB ONEPATUBHO-
PO3BICKHOUN [IEATEIbBHOCTH B YTOJOBHOM CYJIONPOM3BOJICTBE, HET yKa3aHWA Ha
BO3MOYKHOCTb MCIIOJIB30BAHMSI PE3YJIbTATOB ONEPATUBHO-PO3BICKHON AESTENBHOCTH
B KaueCTBE OCHOBAHUS JJISI IPUMEHEHUSI MEp MPOIECCYyaTbHOTO MPUHYXKICHUS, B
TOM YHUCJIE U 33JIEPHKAHUS JIUIA MO MMOJO3PEHUIO B COBEPIIEHNUHN MPECTYILIICHUS.

Mexy TeM, IpU MPOBEICHUH ONEPATUBHO-PO3BICKHBIX MEPOTIPUSITHH (4allle
BCETO0 3TO TMPOBEpOYHAs 3aKyIKa W ONEPATUBHBINA JKCIEPUMEHT) CKJIAIBIBACTCS
CUTyalMsi, KoTopas TpeOyeT OT JAODKHOCTHOIO JIMIA, KOTOPO€ MPOBOJUT
OMEPATUBHO-PO3BICKHOE  MEpPOMNpPUSATHE, TMPUHIATHS Mep ISl  MIpecedeHus
NpPECTYIUIEHUsl, T.€. pELIEHUs OJHOM W3 3aJad ONEPATUBHO-PO3BICKHOM
JeATEeIIbHOCTH, PeyCMOTpeHHOH B cT. 2 denepanbHoro 3akona «O0 onepaTuBHO-
PO3BICKHOUM JAesTeNbHOCTH». (OCHOBHBIM, a TOYHEE EIUHCTBEHHBIM, CIIOCOOOM
MPECEUYEHUs MPECTYIMHON IEATEIbHOCTH B JAHHOW CUTYallUH SIBJISIETCS 3aJIepKaHue
JIMIA, COBEPUIAIOIIETO UM COBEPILIUBILETO MPECTYIIICHHUE.

B nocnenyroiem nporiecc 3aaep:kaHus CIeAyOMuM 00pa3oM U3jIaraercs B
MPUTOBOPE CyJa, TOCTAHOBJIEHHOTO MO pe3yJibTaTaM PAaCCMOTPEHHSI YTOJIOBHOTO
nena: «B nepuon Bpemenu ¢ (nata) no 11 wacos 30 munyt (nata) ®NO2, peanuzys
CBOU MPECTYMHBIA yMBICEII, HAMPABJICHHBIN HA HE3aKOHHBIM COBIT HAPKOTHIECKUX

CPEICTB B KPYITHOM pa3Mepe, HaxXoAsICh Ha pACCTOSTHUM 3 METPOB B FOTO-BOCTOYHOM
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HaIpaBJIeHUU MPSAMO OT BX0/1a B oabe3 A Ne (1aHHbIe U3BATHI), HE3aKOHHO COBLI U3
pyk B pyku ®HO7T BpICTynmaromeMy B KadeCTBE MNOKyNaTeIs HAPKOTUYECKOTO
CpE/CTBa MPHU MPOBEJICHUH ONEPATUBHO-PO3BICKHOTO MEPOTIPUSITUSL «OTIEPATUBHBIN
DKCHEPUMEHT», HAPKOTHYECKOE cpeacTtBo rammm wmaccod 30,2 rpamma, 3a
JeHexkHble cpeacTBa B cymme 4500 pyOneit. (nata) oxono 11 yacoB 10 MuUHYT Ha
pacCTOSIHUM 3 METPOB B IOT0-BOCTOUYHOM HAIPaBJICHUU MPSIMO OT BXOJA B MOIBE3
Ne (manubie usbsarel), Capteibt P.H. 3anepxan corpyanukamu OHK MBJI mo
(TaHHBIC U3BATHI), U €0 MPECTYITHAS JACATSILHOCTH OblIa TipecevcHay [6].

Kak mmmer C.A. YymapoB, B XOJI€ aHKETUPOBAaHUA COTPYIHHKOB
OTEPAaTUBHOM CITY>KObI OPraHOB HAPKOKOHTPOJIS,, B KOTOPOM MPUHSIIK ydacTue 125
COTPYZAHHUKOB M3 pa3HbIX TepputopuaibHbix opranoB PCKH Poccun, Ha Bonpoc o
TOM, NPUMEHSIOT JI1 OHH 3aJICp’KaHHUE MPU MPOBEICHUHN ONEPATUBHO-PO3BICKHBIX
MEPONPHITHIA, 68% ONMPOIIEHHBIX JaJIM YTBEPAUTEIBHBIN OTBET [5, ¢.121].

B npaBoBoii nuTepaType HET €AMHOTO MHEHHUSI OTHOCUTEIBHO MOpsIKa
3aIepKaHus TOJA03PEBAEMBIX B PaMKaX ONEPAaTUBHO-PO3BICKHOM AEATEIbHOCTH.

Tak, nanpumep, B.A. I'yceB oTMedaeT, 4To, HECMOTPS Ha OTCYTCTBHE B
ONEPATUBHO-PO3BICKHOM 3aKOHOJIATENbCTBE YIOMUHAHUS O TaKOM OIEpPaTUBHO-
PO3BICKHOM JIEHCTBUM, KakK 3aJiepKaHue, OJHAKO pellaTh 3aJauyd OINEepPaTUBHO-
PO3BICKHOM JIESTEIbHOCTH, HEOOXOIUMO M TOTJa, KOTJa OTCYTCTBYIOT OCHOBAHUS
JUIs QIMAHUCTPATHBHOTO M YTOJIOBHO-TIPOIIECCYaTbHOTO 3aaepkanus [3].

OtcyTcTBHE B  YrOJIOBHO-TIPOIECCYaJbHOM M ONEPATUBHO-PO3BICKHOM
3aKOHOAATEIbCTBE  HOPM,  PEIVIAMEHTHUPYIOIIUX  MOPSJAOK  3aJep KaHus
MOAO03PEBAEMOr0 MPU MPOBEICHUH ONEPATUBHO-PO3BICKHBIX MEPONPUSTUNA, B
MpoliecCyaabHOM JIUTEpaType CUMTAETCS 3aKOHOAATENIbHBIM MPOOEIoM, B CBSI3U C
YeM BBICKA3bIBAIOTCS MIPEIIOKEHHS O CIIOCO0ax BOCTIONHEHHUS JaHHOTO Mpoodena. B
yacTHOCcTH, B.A. CepenHeB mnpemiaraet AONOJHUTH cTaThio 6 denepanbHOro
3akoHa «OO0 OMepaTUBHO-PO3BICKHOW  JIESTENIBHOCTU»  3a/IepKaHUEM  Kak

CaMOCTOSITCIIHBIM OIEPATHBHO-PO3BICKHBIM MepomnpustueM [4, ¢. 56]. Ha wnamr
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B3TJIS1/1, B MIpEJIaraéMoi aBTOPOM 3aKOHOATENIbHOW HOBEJIJIE HET HEOOXOAUMOCTHU
0 CJIEAYIOIINM IPUUNHAM.

Bo-niepBbIX, OMEpaTuBHO-PO3BICKHOE 3aKOHOJIATENBCTBO HE MPEAHA3HAYECHO
JUISl pETJIaMEHTallMi yTOJIOBHO-TIPOLIECCYANbHOM JESITEIbHOCTH, B TOM YHCIE IO
MIPUMEHEHUIO 3aJE€PKAHMS, KAK MEPBI YTOJOBHO-TIPOLIECCYATbHOTO NPUHYXKICHHUS,
KOTOpasi MOXKET MPUMEHSITHCS TOJIBKO MO BO30YKAECHHOMY YTOJIOBHOMY JIEITy .

Bo-BTOpBIX, MOpANOK 3aJepikKaHus JIMIA MO MOJO3PEHUI0 B COBEPUICHUU
MPECTYIUICHUS M0 PE3YJIbTAaTaM ONIEPATUBHO-PO3BICKHBIX MEPOIIPUITUNA JOCTATOYHO
YETKO YCTaHOBJIEH B AercTBytomeM YIIK PO.

Kax y»e Obu10 0TMEUEHO BHIIIIE, BOIIPOC O 3aJp>KaHUHU JIUIIA TTO TTOI03PEHUIO
B COBEpIICHUU MPECTYIUVICHUS BO3HUKAET, IJIaBHBIM 00pa3oM, MpU MPOBEICHUU
TaKuX ONEPATUBHO-PO3BICKHBIX MEPOINPUATHI KaK IPOBEPOYHAsT 3aKylKa U
ONEPATUBHBIM JKCIepUMEeHT. M oaHO, W Jpyroe OmnepaTuBHO-PO3BICKHOE
MEpONPUSTHE 3aBEPIIACTCSI OOHAPYKEHUEM U U3BSITUEM HAa MECTE €r0 IPOBEACHUS,
KaK MPaBUIIO, JCHEKHBIX KYMIOP JMO0 MOMEUEHHBIX CIIEIUaTbHBIM CITIOCOOOM, JTMO0
C KOTOPBIX cJieTaHbl Kcepokonuu. Eciau oOHapyKeHHe U U3BITHE OCYILECTBIISUIUCH
HEMOCPEACTBEHHO B MOMEHT IMOJYYEHHS JHMIOM JACHEXKHBIX KYyIIOp, HaJUIO
OCHOBaHUE IS 3ajiepkanus, npexycmorpenroe 1. 1 4. 1 ct. 91 VIIK PO — nmuno
3aCTUTHYTO TIPU COBEPIICHUU MNPECTYIUICHUS, €CIIM JEHEKHbIE KYIIOpbl ObLIN
OOHapy>XeHbl B XOJI€ JIOCMOTpA, MPOU3BEIECHHOTO IIOCJIE€ COBEPIICHUS JUIIOM
JEeUCTBUM, 00pa3yromnuX OOBEKTUBHYIO CTOPOHY NPECTYIUICHUSI — OCHOBAaHUEM
3a/iep KaHus SIBISIETCS OOHApPYKEHHUE SIBHBIX CleA0B npectyruieHus (m. 3 4. 1 cr. 91
VIIK PD).

OnHaKo MPOU3BOAMMOE B 3TOT MOMEHT 33J€PKAHUE HE SIBJISICTCS YTOJIOBHO-
MpOIECCyalbHBIM. 3a/Iep>KaHHOE JIULIO MOJIJIEKUT JOCTABICHUIO B OpraH JTO3HAHUS
WJIY K CJIE€J0BATEIIO U C 3TON0 MOMEHTA B OTHOIIICHUY JIMIIAa HAUYMHAET JIEMICTBOBATH
4. 1 ct. 92 VIIK PO, coriacHo KOTOpO#l «OCie AOCTaBJICHUS MO03PEBAEMOTO B
OpraH JO3HAHUS WJIM K CIEJOBATEII0 B CPOK HE Oosiee 3 4acoB JOKEH OBITH

COCTaBJICH IIPOTOKOJI 3aACpiKaHusA, B KOTOPOM JOC€JIACTCA OTMETKAa O TOM, 4YTO
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M0/I03pEBAEMOMY Pa3bsICHEHBI MpaBa, MPEAyCMOTPEHHbIE cTaTbel 46 HACTOAIIETO
Konexcay.

[TockonbKy MepbI yTOJI0BHO-IIPOLIECCYATBbHOTO PUHYKICHHUS, B TOM YHCIIE U
3aJiepKaHue, MOTYT MPUMEHATHCS TOJIBKO MO BO30YXKIEHHOMY YTOJOBHOMY JIEIy,
NOCTOJIBKY JI0 COCTaBJIE€HUS NPOTOKOJA 3aJepKaHUs JOJDKHO OBITh IPHUHSATO
pelieHue o BO30Y>KICHUH YTOJIOBHOTO JIeTa.

[ToBogoM mJis BO3OY’KJIEHHS YTOJIOBHOTO JieJia B JIAaHHOM CJIy4ae SIBJISICTCS
panopT COTPyIHUKA, IPOU3BOAUBLIETO OIEPATUBHO-PO3BICKHOE MEpOIpUsATHE (CT.
143 VIIK P®). Ilo geiictByromemy YIIK P® pemenue o BoO30yK1€HUN YTOJIOBHOTO
Jiena MOXKET OBITh MPHUHATO KAaK COTPYAHUKOM, IMPOU3BOIUBIIUM ONEPATHBHO-
PO3BICKHOE MEPONPUITHE, TAK U CIEOBATEIIEM.

CoTpyaHUK, TPOU3BOAMBIIMK  ONEPATUBHO-PO3BICKHOE  MEPONPUSITHE
BO30Y>KJaeT yroyjoBHoe Aeno no npasuiaMm cT. 157 VIIK P®, ecnu 3Tto OyaeTr emy
NOPYYEHO HAYaJIbHUKOM opraHa jo3HaHus. CrenoBareib MPUHHUMAET PEIICHUE O
B0O30Y>KJICHUH YTOJIOBHOTO JieJia B TOM CJIy4ae, €CJId 3apEeTUCTPUPOBAHHBIN B KHUTE
y4eTa COOOIICHUI O MPECTYIUIEHUAX ParopT U MPUIIOKEHHBIE K HEMY MaTepHabl,
COCTAaBJICHHBIE B XOJIE ONEPATUBHO-PO3BICKHOTO MEPOIPUSATHS, HAIPABIICHbI
HaYaJIbHUKOM OpraHa JI03HaHHs B CJIEICTBEHHOE MO/Ipa3/ieJICHUE.

[Ipu BIHECEHHH TTOCTAHOBJIEHUS O BO30YXAEHUH YTOJOBHOIO Jieja B JaHHOU
CUTYaIINH CJIeyeT 00s13aTeIbHO yKa3aTh HE TOJIBKO JaTy, HO M BpeMs BhIHECEHHUS,
YTO MO3BOJUT M30€XKaTh B JajJbHEUIIEM MPUHECEHUS 3aJep’KaHHbIM KaJoObl Ha
MpUMEHEHUE K HEMY MEphl MPOIECCYATbHOTO TMPUHYKICHUS 10 BO30YXKICHUS

YTOJIOBHOTO JIENa.
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