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BOIIPOC O NTIPUMEHEHHUU HEI'TATOPHOI'O UCKA IJISA
SAHIUTBHI UTHBIX KPOME COBCTBEHHUKA TUTYJIbHBIX
BJAJEJIBIIEB

Annomayusn. Ungopmayus, npeocmasieHnas 6 OAGHHOU HAYYHOU cmamuve,
Oydem none3Ha camomy WUPOKOMY Kpyey uumameiell, KaK UHMepecyrouuxcs
BONPOCAMU NPUMEHUMOCTU HE2AMOPHO20 UCKA OISl 3AWUMblL UHLIX NPA8, Kpome
npag coOCMEEeHHUKA MUMYIbHBIX 61adenbyes, MaK U CHeyudaIucmam 6 ooaacmu
3aKOHOMBOP1eCcmsea u NPasoONPUMEHEeHUs.

Yoice ceco0ns moorcno ¢ bonvuioti donel yeepeHHoCmu 2080pums 0 Mom, Ymo
80NpPOCHL NPasa u3z 0OIACMU «NPUMEHUMOCINU HE2AMOPHBIX UCKOBY, C KANCObIM
2000M OYOym mpebosamv C80e20 OdlbHelUle20 HPUOULecKko20 000CHO8AHU,
npexcoe 6ce20 NO NPUYUHAM 00Wle20 YCIONCHeHUs, 6cex 0e3 UCKII0UeHUs
001 e2pariCcOaHCKUX OMHOULeHUL.

U maxoe nonosicenue paccmampugaemozo 60npoca, XapaxkmepHo He moibKo
ons cospementoli Poccuiickoii ®@edepayuu, Ho u 0aa OOIbUUHCMBA CMPAH
27100anbHO20 MUpa, 6e3 UCKTIOYEHUS.

Knwuesvie  cnoea:  Tumynvuwiii  6naoeney,  He2amopHwvli  UCK,
BUHOUKAYUOHHDILL UCK, NPABO COOCMEEHHOCMU, NPEOMeN NOIb30BAHUSL.

Annotation: The information presented in this scientific article will be useful
to the widest range of readers, both interested in the applicability of a negator
lawsuit to protect other rights than the rights of the owner of the title owners, and to

specialists in the field of lawmaking and law enforcement.
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Already today we can say with a high degree of confidence that issues of law
from the field of "applicability of non-civil claims" will every year demand their
further legal justification, primarily for reasons of general complication, all civil
relations without exception.

And this position of the issue under consideration is typical not only for the
modern Russian Federation, but also for most countries of the global world, without
exception.

Key words: Title owner, negator claim, vindication claim, right of ownership,

subject of use.

B  coorBeTrcTBUM ¢  HOpPMaMHM  JICMCTBYIOIIETO  TPAXKIAHCKOTO
3akoHomarenbcTBa Poccuiickor  @Denepanuu, TMOA  «HETATOPHBIM — HUCKOMY
MOHMMAETCSl BHEJIOTOBOPHOE TPeOOBAaHHME TUTYJIHHOTO BiaJeNblla TOM WM WHOMN
BEIIM TI0 OTHOIICHUIO K TPETbUM JIMIaM, C IIEJIbI0 YCTPAaHEHHUs Pa3HOro poja
MPENATCTBUM, CBSI3aHHBIX C HEMOCPEACTBEHHBIM OCYIIIECTBICHUEM Pa3HOr0O poja
MOJIHOMOYHM, IEHCTBUN U (PaKTUUECKOMY PACTIOPSHKEHUIO 3TUM UMYIIIECTBOM.

BnepBbie mpaBoOBO€ TMOHSTHE «HEraTOPHOTO MCKa», TMOSBUIOCH €IIe B
PUMCKOM TIpaBe, KOTOPHIA B OYKBaJIHHOM TEPEBOJIE O3HAYAET CIEAyIoIlee —
«otpunaromuit uck» (1, c.15).

Takum 00pa3oMm, «HETaTOPHBIA UCK» MPEICTaBIsAET COOOW OOBIYHBIA HCK O
MPEKpaIICHUH PaA3HOTO poja JeHCTBUN, KOTOPBIE HE MOTYT OBITh CBA3aHBI C (PAKTOM
JIUIIEHUS] COOCTBEHHOCTH ATOM BEIIM €€ HEMOCPEACTBEHHOTO COOCTBEHHUKA, KaK 00
ATOM U OBLIO CKAa3aHO BHIIIIE.

TeM He MeHee, MHOTHE OTEUYECTBEHHbBIE YUEHBIE MPABOBEbI, JIOCTATOYHO MO-
pa3HOMY OCYIIECTBJISIIOT (PAKTHUYECKOE TOJIKOBAHUE «HETaTOPHOTO HCKa», BBUAY
ero (hakTH4IeCKO MHOTO(PYHKITMOHAITBHOCTH:

- OJIHA TPYIIA yYEHBIX MPABOBEIOB, MOJ| «HETAaTOPHBIM HCKOMY TMOHUMAET
CIIeAYIONIee, «HEraTOPHBIM MCK — ATO BCErJa HMCKIIOYUTEIHBHO BHEIOTOBOPHOE

TpeOOBaHKWE TUTYJIBHOTO COOCTBEHHHMKAa K HEBIAJCIONIEMY HECOOCTBEHHUKY, O
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MOJITHOM M 0€3yCJIOBHOM TMpPEKPAIIEHUU Pa3HOTO pojaa TMOMEX W CTECHEHUH B
OTHOILIEHUH CIIOPHOU BEILINY;

- Apyras TpyIina y4eHbIX MPaBOBEIOB, 0]l «HETATOPHBIM UCKOM» MIOHUMAET
Bce 0€3 CKITFOUCHHS NCKOBBIC TPEOOBAHMS 3aIIUTHI PaBa COOCTBEHHOCTH, KOTOPOE
HE OCJIO)KHEHO Pa3HOro pojia 00513aTeIbCTBEHHBIMH MPABOOTHOIIEHUSIMHU, KPOME
KaK OCYIIIECTBJICHUS UCTPEOOBAHUS U3 UYyKOTO HE3aKOHHOTO BIIa/ICHUSI.

Takoe CylIeCTBEHHOE Pa3HOUYTEHUE B IMPABOBBIX MOHSTHUSX «HETATOPHOTO
HCKa» CBsI3aHO ¢ TeM (hakToM, 4TO (haKTHUECKHE YCJIOBHS HETraTOPHOTO HMCKa He
ONpPEAECICHBl B HOPMAax JEWCTBYIOIIETO TPaXAAHCKOTO 3aKOHOAATEIbCTBA
Pocculickon ®@enepanumu.

HemnocpencTBeHHBIM ITPaBOM Ha MHUIHAITUIO «HETAaTOPHOT'O UCKay, 00JIa1af0T
KaK THUTYJbHbIM COOCTBEHHUK, TaK U JCHUCTBYIOIIMM Blajenel] TOW WM WHOU
CIIOPHOM BEILIH, KOTOPBIE B CUITY PUYUH CAaMOI'0 PA3HOTO XapaKTepa U COJIepKaHus,
JuIeHbl (PaKTHYECKOro MpaBa Ha €e HopMaJbHOE MoJIb30BaHue (2, ¢.7).

B cBoto odepe/ib, OTBETUMKAMH IO «HETATOPHBIM UCKaM», MOTYT BBICTYaTh
ao0ble  JIMIa, KOTOphIE CBOMMHM HE3aKOHHBIMH, JIMOO MPOTHUBOIIPABHBIMU
JNEUCTBUSIMH, CO3JAI0T TMPENSATCTBUA HOPMAIBHOMY OCYILIECTBICHHUIO IIpaBa
COOCTBEHHOCTH.

JIOTIOJIHUTEIBPHO KO BCEMY BBHIIIIECKA3aHHOMY, TaKKe HEOOXOMMO OTMETUTD
CJeAyIoIIee, OCOObIM YCIIOBUEM MPEIBIABICHUSI «HETaTOPHOTO MCKay, BHICTYIAIOT
cienyrone o0s3aTeNbHbIe (DAKTHI:

- TUTYJBHBIA COOCTBEHHUK MpeIMETa Clopa W TPEThe JHUIO0, HE MOTYT
COCTOSITh B CO3aBHCHMBIX, OO0S3aTCILCTBCHHBIX M BCEX HMHBIX OTHOCHTCIBHBIX
MIPABOOTHOIICHUSIX;

- BCE JICMCTBUSI TPETHUX JIWII, T0JKHBI HOCUTh B OTHOIIICHUH MpeIMETa CIiopa,
MIPOTHBONPABHBIN XapaKTep U COJIepIKaHUE.

B cootBercTBUM ¢ HOpMaMM JEHCTBYIOIIETO 3aKOHOAaTenbCcTBa Poccuiickon

denepaniy, TUTYJIBHBIA BIIAJIENCI] TOTO WJIM MHOIO MPEIMETa CIOopa, BIPABE
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OCYIIECTBIIATH 3alTUTy CBOCH COOCTBEHHOCTH ITyTEM T0/IaY TPAXKIAHCKOTO MCKA B
YIIOJITHOMOYEHHBIE Cy[I€OHbIE OpraHbl HAIIEH CTPAHbI:

- B apOuTpaxusbie cyibl Poccutickoit denepanuiu, €CJiv TUTYILHBIN Blaesel]
TOTO WM WHOTO TMPEAMETAa CIOopa, OCYIIECTBISET MPEIIPUHUMATEIBCKYIO, JTHO0
MHYIO HE 3alPEHICHHYIO0 3aKOHOM 3KOHOMUYECKYIO JIESITEIbHOCTD;

- B cyanl obmied opucaukiiuu Poccuiickoit denepainiuu, €Ciad TUTYJIbHBIN
BJIAJICJIE] TOTO WJIM  MHOIO  OpeaMera  Cchopa, HE  OCYLIECTBISET
MPEANPUHUMATENTBCKYI0, TUO0 SKOHOMUYECKYIO JAESTEIBHOCTD.

B HacTosimee BpeMsi MOKHO C YBEPEHHOCTBIO TOBOPUTH O TOM, YTO BO MHOT'OM
MMEHHO OJiarojapsi «HEraTOPHOMY MCKY», COOCTBEHHHK MpEIMeTa CIopa, MOXKET
N0OUBATHCSl MPEKPAIICHUS BCEX HE3aKOHHBIX JICUCTBUI B OTHOIICHHH OOBEKTa
cobctBeHHocTH (3, C.2).

Camoli TJIaBHOM U CYIIECTBEHHOM OCOOEHHOCTHIO «HETaTOPHOTO HCKa» OT
BCEX WHBIX TPAKIAHCKUX HCKOB, BCErJa BBICTYMaeT (akT TOro, 4YTO €ro
MPEIBABICHUE TOJBKO B TOM CIy4a€ CUYMUTAECTCA BO3MOKHBIM, IMOKa HE OTIAIH
o0xayeMble He3aKOHHbIE JCHCTBUS, TPETHUX JIHII.

Takum oOpazoMm, it Bcex 0€3 UCKITIOUEHUS! «HEraTOPHBIX UCKOBY» B HOpMax
IPpaXKJAaHCKOTO 3aKoHojaarenbcTBa Poccuiickoit ®depepanmu, HE MOXKET OBITh
MIPUMEHEHA UCKOBasi TaBHOCTb.

B HOpMax nelcTBYIOIIEro TpakAAaHCKOTO 3aKoHoAaTenbcTBa Poccuiickon
denepanuu, KpOMe «HETATOPHOTO MCKa», TAKXKE UMEET MECTO MTPABOBOM MHCTUTYT
«BUHJAUKAIMOHHOTO MCKa», KOTOPBIE MPU BCEH CBOEH CXOXKECTH, TEM HE MEHEE,
MPEACTABIISAIOT COOO0M pa3HOE MPABOBOE OCHOBAHUE JJISl UX MPEIbIBICHUS.

Ecnu B «HeratopHoM HCKe» - MPEAMETOM CIOpa BCEr/Ja BBICTYIAET JHUIIb
YCTPAHEHUE HE3aKOHHBIX JCHUCTBUWA B OTHOIICHUW OMNPEIACICHHOTO BHAA
COOCTBEHHOCTH, MPHU (PAKTUYECKOM HAXOXKJICHUU BEIIM B PyKaxX €€ THUTYJIHHOTO
COOCTBEHHHKA, TO ISl «BUHJAMKAIIMOHHOTO WCKa» - OCHOBAaHHUEM ISl €To
NPEebABICHUS], BCET/Ia BHICTYyNAeT TpeOoBaHUE 00 UCTPEOOBAHUU BEIU U3 UYKOTO

HC3aKOHHOI'O BJIaJACHU .
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B coBpemenHnoii cyneOHoit npaktuke Poccu iickoit denepatinu, 10CTAaTOYHO
Y4acTO NPEIbSABIIIOTCS «HEraTOPHbIE UCKW» B OTHOLIEHUH MMPEKPALIEHUS IPABOBOIO
WHCTUTYTA CEPBUTYTA, YTO M3HAYAIHLHO HEUCIIOJHUMO, TaK KaK CEPBUTYT 00J1a1aeT
CHelUaIbHbIM IPABOMOYUEM, KOTOPOE HE MOXET OBbITh OCIIOPEHO HU NPHU KAKUX
00CTOSITEIbCTBAX.

[IpaBOBBIMM OCHOBAaHMSMHU MPEKpAlICHUs MpaBa CEPBUTYTA, COTJIACHO
HOpMaM TI'paXkJIaHCKOro 3akoHonaresnbeTBa Poccuiickonn denepanuu, MOTYT JIMIIb
BBICTYTIATh (PAKThI CJIECTYIOMIETO COJIEP KAHUS:

- [IpY OTIIAJICHUHN YCIIOBUI YCTAaHOBJICHHS IPaBa CEPBUTYTA;

- IIPU yCJIOBUU OOPEMEHEHHMsI MpaBa MOJIb30BAHUS BEIIbIO, YCTAHOBIEHHBIM
CEPBUTYTOM.

Kpome Toro, «HeraTopHbIil HICK» BCEr1a MOXKET ObITh PEIBSBIIEH HE TOJIBKO
10 (haKTy HACTYIUIEHUS T€X WM UHBIX HETATUBHBIX MOCJIEICTBUHN, HO U N0 (haKTy
YIOPEKIAOIIET0 COAEPKAHMS, KOTJa TaKhe HE3aKOHHbBIE JCHCTBUSA, MOTYT
HACTYIIUTh B CAMOM OJrbkaiiieM Oy ayiiem.

[lonBoass wuTOr BCEMY BBIIIECKA3aHHOMY HEOOXOAMMO PpPE3IOMUPOBATH
CIIEAYIONIee, «HETATOPHBIM HCK» MPEJCTaBISIET COOOM crnenuanbHbli dopmar
0o0KaJIoBaHUSI M 3alllUThl, TUTYJIbHBIX IpaB COOCTBEHHHKA IpEAMETa CIopa,
KOTOPBI MPUMEHUM TOJIBKO B IIpoLiecce 0OpaIlieH!sl B yIIOJHOMOYEHHbIE Cy1e0HbIE
opransl Poccuiickoin denepanun.

B cBoro ouepenp, HEOOXOAUMBIMU M 00SA3aTENbHBIMHU YCIOBUSMHU MJIs
NPEABABICHUS «HETAaTOPHOTO UCKAY, SIBISIOTCS CIEAYIOIINE U3 HUX:

- TPOTUBOIPABHbIE W HE3aKOHHbIE JEWUCTBHUS TPETbUX U MHBIX JIMI B
OTHOILIEHUH TpeMEeTa COOCTBEHHOCTH €€ TUTYJIHHOTO BIIaJeIblIa;

[Tog mpoTUBOMpPaBHBIMM JIEUCTBUSIMM B OTHOUIEHUMH MpeaMeTa cropa B
dopMaTe «HEraTOPHOTO MCKa», MOHUMAETCS JI000€ HE3aKOHHOE, OJOKUpYIoliee

I[CﬁCTBHG, MPCITCTBYIOMICC HOPMAJIBHOMY €€ HCIIOJIb30BAHUIO.
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B kauecTBe mpumepa Takoro poja MpaBOBBIX OCHOBaHUM, JUIsl MHULIMALMH
«HETaTOPHOI'0 MCKa», BBICTYNAET MEPEKPBITHE JOCTyNa K 3€MEIbHOMY YYacTKy,
MOCPEJICTBOM YCTAHOBIICHUS 3a00POB, MEKEW U MHBIX HEMTPaBOBBIX JEHCTBUM.

- Hanuuue (aKTOB HApYIICHHWs TMpaBa TMOJB30BaHUSA MPEIMETOM
COOCTBEHHOCTH, BO BPEeMSsI IIPEIBSABICHUS «HETATOPHOTO HUCKay;

B coorBerctBUM C OyKBaJbHBIM TOJKOBAaHHEM HOPM T'PakIaHCKOTO
3akoHO/aTenbcTBa Poccuiickoit @Denepariii, «HETaTOPHBIM HMCK» MOXET OBITh
NPEABSABICH TOJIBKO [0 MOMEHTAa HapyUIEHHs IMpPaB TUTYJIBHOTO BiaAENbla
COOTBETCTBYIOILIETO OOBEKTA COOCTBEHHOCTH, IIOCKOJBKY HX YCTpaHEHHUE,
aBTOMATUYECKH JIMILAET IPAaBOBOrO OCHOBAHUSI €70 MHULIUMPOBAHHS.

B0 MHOrOM MMEHHO MO3TOMY, B OTHOLIEHUH «HETATOPHOI'O MCKa» HE MOXKET
ObITh MPUMEHMMA HCKOBas JABHOCTb, MOCKOJBKY OH CYIIECTBYET TOJBKO [0
MOMEHTA YCTPAHEHHsS TEX WM HHBIX MPENSTCTBUA B 00JIACTH TOJIb30BaHUS
00BEKTOM COOCTBEHHOCTH, €I0 TUTYJIBHOI'O BJIaAEIIbLIA.

- (paKTHUECKOE OTCYTCTBUE O0OS3aTE€IbCTBEHHBIX OTHOLICHUH, MEXAY
TUTYJIbHBIM BJaJI€JbIIEM 00bEKTa COOCTBEHHOCTH U TPETHUM JIULIOM, JTUOO JTUIIAMH.

Kak cneagyer u3 mMarepuajioB AaHHOW HAyyHOM CTaThbU, OCOOBIX TpoOJieM
IOPUIMYECKOTO XapaKTepa CBS3aHHBIX C TEMAaTHUKOM HacTosmed paboThl, B
HacToslee BpeMsi (aKTUYECKH HET, YTO MO3BOJIIET B PACCMAaTPUBAEMOM Cllydae
TOBOPUTh O MAaKCHUMAaJIbHOM OTKPBITOCTU TOJHATOIO BOMNPOCA, KOTOPBIA TEM HE
MeHee MOABEPKEH MOCTOSIHHOMY U HEN30€KHOMY U3MEHEHHUIO.

be3ycinoBHO, B Hacrosliee BpeMsl CYLIECTBYET ONPEAEIEHHOTO pojaa
npoOJieMbl CBSI3aHHBIE C TEMATUKOW JaHHOW pabOThl, HO BCE€ OHU CKOpPEe HOCAT
HECJIOKHBIN XapakTep M (DaKTHUECKOe UTOTOBOE COJAEpKaHHE, HE BBI3BIBAIOIICE
0COOBIX 3aTPy/ITHEHUI B COBPEMEHHOM MPAKTUUYECKOU NESITEILHOCTH.

AKTYyaJIbHOCTh TEMbI HACTOSIIIEH HAyYHOU CTaThU, HE BBI3BIBAET COMHEHUS,
TaK KaKk OHAa HOCUT OOIIECOIMAIbHBI M OO0IIerpaKAaHCKUI XapakTep, H

npeACTaBiIsieT W3 ce0s BBICOKOE NPOPECCHOHAIBLHOE 3HAYCHUE, MOCKOJIBKY
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3aTparuBaeT o0co00 3HAYUMYI0 cQepy COBPEMEHHOW IKHU3HEACSITeIbHOCTH
Poccniickon @enepanuu B BUJE IPUMEHUMOCTH «HETATOPHOTO UCKaY.

OOBEKTOM pacCMOTPEHUs HACTOSIIEM HAyyHOM CTaTbd, BBICTYIAET
MAaKCUMAJIBHO TIOJIHOE PACKPBITHE - COJEPXKAHHS BOIIPOCOB INPUMEHUMOCTH Ha
IIPAaKTUKE «HETaTOPHOIO MCKa», IPUYEM CaMOM pa3HOM HANpPAaBICHHOCTH |
(aKTUYECKOM CIIOKHOCTH.

[IpenmeToM paccMOTpeHMsI JAaHHOW HAy4YHOM CTaTbM, BBICTYyHAECT
(dakTHyeCKOE COIEP)KAHUE U PACCMOTPEHUE MPOOJIEMATUKY 110 OCYIIECTBICHUIO Ha
IIPAKTUKE «HETaTOPHOTO UCKa» B BOMPOCAX PEANBHOU NEVCTBUTEIBHOCTH.

Tem He MeHee, IpeAMET MNPABONPUMEHUMOCTH «HETATOPHOIO HCKA,
HEOOXOMMO M Jjajiee pa3BUBaTh U MAKCHUMAaJIbHO IOJIHO PErIaMEHTHPOBaTh, TaK
KAaK, TOJBKO B TaKOM CJIydae BO3MOKHO IIOCIIEIOBATEIIbHOE M CaMO€ TIJIaBHOE
CO3UJATENIbHOE CTPOUTENLCTBO B Poccuiickon denepaniiy, MOIIHOIO U COLUATIBHO
OPUEHTUPOBAHHOI'O I'OCY1apCTBa.

BeiBoa: «Heraropuslid HMCK» - TPEACTaBISET COOOM BaXKHBIA 3IEMEHT
IPAXKIAHCKOIO 3aKoHojarenscTBa Poccuiickon depepanuu, Tak Kak I03BOJSAET
TUTYJIBHOMY BJIaJI€JIbIy, JOOUTHCA 00S3aHHOCTH OT HEOIPAaHUYEHHOTO Kpyra JIuII,

B BHAC CO6.]'IIOI[GHI/I$I BCCX YCJ'IOBI/Iﬁ HOPMAJIBHOI'O ITOJb30BaAHUA U BJIIAACHHA, CIO.
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