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YHUgepcumem npagocyous

MMPOBJIEMHBIE ACIHHEKTBI PACCMOTPEHUSA APBUTPA’KHBIMU
CYAAMMU JEJ C YHACTHEM NHOCTPAHHBIX I'PAYKIAH

AHHOIM(IL{M}I.' OcymecmeﬂeH anaius I’lpO6]Z€MHblx acnekmoe paccCmomperusl
apoumpadcHvIMu cyoamu 0el ¢ yuacmuem UHOCMpaHuulx epadxcoan. Ilpeonacaemces
3axkpennenue 8 AIIK P® nouwamuii akmusHas u NacCusHas npagocnocoOHOCHb
UHOCMPAHHBLX  JIUY. OmMeqaemCﬂ, umo UHOCMPAHHblE eocydapcmea, npu
onpedeﬂeHHbzx YCI08UAX MAKIICE Cﬂedyem omHecmu K UHOCMpAaHHbIM JTUYAM.

Knwuesvie cnosea: unocmpaumnvie epadxicoane, apOUmMpadCHuIl NpPoOYecc,
3awuma npas U 3adKOHHbIX UHMePEeCOos, uHOCI’}’lpaHHbll:Z SJIeMEeHMm, x03ﬂﬁcmeyi0waﬂ
0esimeNibHOCMb, YUACMHUKU CYOeOH020 npoyeccd.

Abstract: The analysis the problematic aspects of the consideration of cases
by arbitration courts with the participation of foreign citizens. It is proposed to
consolidate the concepts of active and passive legal capacity of foreign persons in
the Arbitration Procedure Code. It is noted that foreign states, under certain
conditions, should also be attributed to foreign persons.
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C 1enpl0 TMOOIIPEHHUS COIUAIBHONM M DIKOHOMHUYECKON AeATEIHbHOCTH
MHOCTPAaHHbIX JHUIl Ha Tteppurtopun Poccuiickon ®denepauun, TrocyaapcTBo
3aMHTEPECOBAHO B TMPEAOCTABICHUU BO3MOXHOCTH HWHOCTPAHHBIM CYOBEKTaM,

OCYHICCTBJIAIOIIUM XO3ﬂfICTBYIOIHYIO ACATCIIbHOCTh, 3alllUThl CBOMX IIpaB H
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3aKOHHBIX MHTEPECOB B CyAeOHOM mopsiike. Tak, OHU UMEIOT BO3MOXKHOCTh OBITh
MOJTHOMPABHBIM YYaCTHHUKOM CYAEOHOTO Mpollecca, 4YTO PErjIaMEHTHPOBAHO Ha
3aKOHOAATEIbHOM YpOBHE. Benp 3akoHOIATeNb YETKO ONPEAENHI BaKHOCTh
oOecrieueHUsT  JIOCTyNma K  MPABOCYAMIO  YYaCTHHKOB  MEXKIYHAPOIHBIX
PKOHOMMYECKUX OTHOILICHUH B noctaHoBieHus [Inenyma Bepxosaoro Cyna PO ot
27.06.2017 Ne 23 [3].

Ha ceroansimiHuii A€Hb NPaBONPUMEHUTEIIBHYIO MPAKTUKY C Yy4acTHEM
WHOCTPAHHOTO DJJIEMEHTAa HEJb3sl OXapakTepU30BaThb KaK CJIAXEHHYIO U
eAMHOO00pa3Hy10. ITO 00YCIOBICHO HAIMYUEM PA3TUYHBIX MPOOIEMHBIX aCIIEKTOB
paccMOTpEeHUsI apOUTPaXKHBIMU CyAaMU [l C y4aCTUEM HWHOCTPAHHBIX JIUII.
BrlsiBlieHHE CIOpPHBIX BOIMPOCOB M HMX MaKCUMajbHOE YCTpaHeHue Oyner
CrocOOCTBOBAaTh TOMY, 4YTO Oo0Jee JOCTYNHBIM CTaHET TMPOIECC 3alIUThI
WHOCTPAaHHBIMU JIMIIAMH CBOMX IpaB. PaccMoTpeHue cropa, OCIOKHEHHOIO
MHOCTPAHHBIM 3JIEMEHTOM, B TOCYJAapCTBEHHOM CYJI€ 3a4acTyl0 IPUBOJIUT K
HEO0OXO0IMMOCTH COOJIIOICHUS UM ITPOIIECCYaIbHBIX MPABUII CYI0NPOU3BOJICTBA, T.€.
BBITIOJIHEHHE TPEOOBAHMI O CPOKaxX, O MPOXOKACHHUH JieJia IO MHCTAHIIUSIM | JIp.[8,
C.205].

be3ycnoBHO, CrIOphl ¢ ydacTHEM MHOCTPAHHBIX JIUIl O0JAAI0T XapaKTepHOU
cnenuuKoi, KOTopasi 3aKII04YaeTcss B HEOOXOJAMMOCTH NMPU HEMOCPEICTBEHHOM
PacCMOTPEHUHU JAHHON KaTeTOpHH JIeJl, TAKXKE OCYIIECTBIISATh Psiji MPOIECCyaTbHbIX
JEUCTBHM, IOMHUMO OCHOBHBIX, UTO TaKXXE PErJIaMEHTUPOBAHO 3aKOHojJarenem. B
YAaCTHOCTH, O3TO HEOOXOAUMOCTh W3BEIICHUS WHOCTPAHHBIX JIMI, KOTOPbIC
HAXOJISITCS 3a TPAHULICH, CIIOKHBIM SIBJIICTCSI TaKXKe U COOp JI0OKa3aTeIbHOM Oasbl.
[Tpu 5TOM, MPaBOOTHOIIEHNS, 00JIATAIOIIIE CIIOPHBIM MAaTEPHUATBHBIM XapaKTEPOM,
aHAJTM3UPYEeMON KAaTerOpUHU JIeJI, 3a4acTyl0 YPETryJIUpPOBaHbl MEKIYHAPOIHBIMU
NPaBOOTHOIICHUSIMU U HHOCTPAHHBIM paBoM [4, ¢. 160].

HecmoTtpst Ha TO, 4TO cnenuanibHble HOPMBI OTHOCHUTEIIBHO KOMIIETEHIUN
apOUTPAKHBIX CYJOB MPU PACCMOTPEHUH [, B KOTOPHIX MPUHUMAIOT ydacTHE

HWHOCTPAHHBIC JIMIA, YPCTYJINPOBAHBI HOpMaMHU I[eﬁCTByIOHIeFO 3aKOHOAATCIbCTBA,

«Hay4Ho-npaKkTu4eckun aneKTpoHHbIN XXypHan Annea Hayku» Nell1(74) 2022
Alley-science.ru



a umenHo ['maBoit 33 ATIK P® [2], Takke Kak U YCTAaHOBJICHHE MX IPABOTO CTaTyca,
ONpeeNeHbl TPeOOBaHMs, KOTOPBIM JOJDKHBI COOTBETCTBOBATH WHOCTPAHHBIE
JIOKYMEHTBI, YpEeryJupoBaHbl BOMPOCHI H3BEUICHUS WHOCTPAHHBIX TpaxaaH o
MPEACTOSALIEM CyIeOHOM 3aCE€JaHUU, TEM HE MEHEE, HA MPAKTHKE KOJUIU3UU MEXKIY
HAIlMOHAIBHBIM W MEXKJIYHAPOAHOM TMPABOM TaKKe OCTAIOTCS aKTyaJbHBIMU.
BHumaHus Takke 3aCIy>KUBaIOT BOIIPOCHI COAEPKaHUsI MTHOCTPAHHOTO MpaBa, Korjaa
B OTHOIICHUM WHOCTPAHHBIX JIMI, 1O TOPYYECHUIO HWHOCTPAHHBIX CYAOB
COBEPIIAIOTCS TpOIlecCyalbHble NeUCTBUs. Takas HEOOXOIMMOCTh BO3HUKAET B
cilly4yae, KOrja WHOCTPAHHBIE JIMIA, SBJIAIOIIMECS OTBETYMKOM, YKIOHSIOTCS OT
KAKUX-JIMOO TMpoliecCyalbHbIX AEMCTBUHN, UMEIONIUX 3HAYECHHE ISl ApOUTPAKHOTO
npoiiecca [8, ¢. 109].

[IpobiemaTuka Bompoca Takke OOYCIOBI€Ha U TMOJIOKUTEIbHBIMU
acriekTaMu. B 4acTHOCTH yCHJIEHHEM MEXAYHapOIHBIX CBA3CH XO35MCTBEHHOTO
XapakTepa. A IMEHHO T€M, YTO MHOCTPaHHbIN KaluTajal Hauyajl akTUBHO MPOHUKATh
B OKOHOMHUKY HAlIIero TIOCyJapcTBa, TaK KaK »JTO CIOCOOCTBYeT Ooiiee
ONaronpusATHOMY  Pa3BUTUIO  Pa3JIMYHBIX  BUAOB  MPEANPUHUMATEIIBCKON
NEeATEIbHOCTH, OCYIIECTBISIEMOM pa3nUYHbIMU JulaMu  (QU3HMYECKUMU U
IOPUIMYECKIMH ), KaK MTHOCTPaHHBIMH, TaK U poccuiickuMu. [TpumeuaTenbHo, 4yTO
HEKOTOpasi M3 BHUAOB JEATEIBHOCTH TAaKKE€ MOXET OCYIIECTBISATBCA U
rocyaapctBamMu. Takoe 00CTOATENBCTBO B OOJBIIEH CTENEHH O00YCIaBIMBAET
3HAYUTENIbHBIN POCT IPak1aHCKO-TIPABOBBIX OTHOLIEHUH C MTHOCTPAHHBIMU JIMIIAMHU.
[IpoOneMHBIM B JaHHOW CHUTyallMd SIBJISETCS 3HAYMTEIBHOE YBEIUYEHHUE e,
KOTOpbIE BIIOCJIEACTBUM PAacCMaTpUBAIOTCA B apOUTPaXHBIX Cydax, MO MPHUYMHE
BO3HMKHOBEHUS CIIOPOB. JTO CBUIETEIBCTBYET O MPSAMOM 3aBUCUMOCTH, YEM
0O0JIbIIIe MTHOCTPAHHBIE JIMLIA BXOJAT Ha MPEAIPUHUMATENbCKUN phIHOK Poccuiickoit
®enepatu, TeM Oonblie OyAeT BO3HHMKATh CMOpoB. OTMETUM, UTO JOJIs
BBIUTPAHHBIX CIIOPOB B apOUTPAXKHBIX CyJaX WHOCTpaHHbIMU JiutiamMu B 2020 romy

COCTaBJIslIa TpaKkTuyecku 88 % OT oOuIero vuciia paccMaTpUBAEMBbIX A€l JaHHOU
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kareropud. B 2021 roxy uWHOCTpaHHbIE HWHBECTOPbl Bburpamu 79% nen B
poccuiickux cyaax [6, c. 19; 7, ¢. 123].

B kauectBe onHOM U3 HanboJsiee aKTyalbHBIX MPOOJIEM clielyeT 0003HAUYUTD
CJIIOKHOCTH, KOTOpPbIE€ BO3HHUKAIOT B CIydae, €CJIM YYaCTHUKOM JIeJia SIBJIAETCS HE
oOnajaronias CTaTycoM IOPUAMYECKOrOo JIMIa HWHOCTPaHHAs OpraHu3alus.
TakoBbIMU SIBISIIOTCS OOsaaromue (GUPMEHHBIM HaMMEHOBAaHUEM OObEIMHEHUS,
KOTOpBIE€ HA 3aKOHHBIX OCHOBAHUAX (YHKIIMOHUPYIOT B 3apyOEKHBIX CTpaHax. ITO
B 1I€JIOM 3aTPYIHSET IPOLIECC HEMOCPEICTBEHHOIO PACCMOTPEHUS JIea.

HecMoTpss Ha BBelIeHME CHEHHAIBHOM  TOJBEJOMCTBEHHOCTH  J€I
apOUTpaXHBIMH CYJaMH, BOIIPOC TaK U OCTAETCs aKTyalbHbIM. Benb, Ha HaHHBIN
MOMEHT HE CYIIECTBYET €MHOI0 MHEHHUSI OTHOCUTEIBHOI'O TOT0, KAKMM CIIOCOOOM
OoJiee 11€1€cO00pa3HO YCTPAHUTh HMMEIONTYIOCS MpobieMaTuky. MmeroTcs: nuiib
OTJMYaIoLIMecss APYr OT Jpyra BapuUaHThl, pa3paOO0TaHHBIE M MPEIJIOKEHHBIE
Pa3IMYHBIMHA YYEHBIMU.

Ecnu 6ykBanbHO TonkoBaTh cT. 27 AIIK PO, To aHanusupyeMble CyObEKThI
JOJIKHBI ObITh HAJIEJIEHbI TAKUM IIPABOM, COIVIACHO KOTOPOMY OHHM - YYACTHHUKH JIEN
CIIEIUAILHOM MOJABEAOMCTBEHHOCTH [7, ¢. 124].

O.H. bapMuHa monaraer, 4to HEOOXOJUMO OTTAJIKMBATBHCS OT IPAKTHKU
3apyOeXHBIX CTpaH, TaKXKe 3aMMCTBOBATh MPUMEHSIEMbIE B UX 3aKOHOJATEIIbCTBE
MOHATUSl aKTHUBHAs M TMAacCUBHAsA IMPAaBOCIOCOOHOCTh WMHOCTPAHHBIX JHI, U B
JanpHelieM 3akpenuTs B aerctByronieM AIIK P[4, c. 161].

JlornyHbIM MpPEACTaBISAETCS MPEAOCTABICHUE UWHOCTPAHHBIM OpraHU3alusIM
IIpaBO y4acTBOBaTh B apOUTPAKHOM MpOLECCE MO BCEM J€iaM, MPU 3TOM TaKoe
00CTOATEIHCTBO KaK OTCYTCTBHE CTATyCa IOPUANYECKOTO JIHUIIA HE JOJKHO SBISTHCS
NPENsSTCTBUEM JJIsA 3TOTr0. B moaTBepKIeHne JAHHOMY MHEHHUIO HEKOTOPBIE aBTOPbI
MOJIOKUJIA CUCTEMHBIA aHaliu3 HOPM 4. 2 ¢T. 27 ¢ 4. 5 c1. 27 n u. 1 cr. 247 AIIK
P®. T.H. byropuna ormeuaet: «Hactp 5 ct. 27 u 4. 1 c1. 247 AIIK P®, roBops 06
WHOCTPAHHBIX OpTraHu3alusax (MpU 3TOM, MPSMO HE YKa3bIBas, YTO OHU SIBIISIOTCS

IOpUJIMYECKUMH  JIMLIAMH),  [peaycMaTpuBaeT  cliydail — 3aKkperuieHuss B
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3akoHojarenbcTtBe (AIIK P®) mnpaBa opraHusanuii, He  SBISIOIIMXCA
IOPUIMYECKAMU JIMIIAMH, Ha 0OpalieHre B apOUTpakHbIi cya» [5, c. 86].

[IpoOneMaTU4YHBIM SIBIIETCS TO, YTO HE SBISETCA HCYEPIIBIBAIOIINM
3akpemieHHbId B cT. 247 AIIK P® nepeyeHb MHOCTPAHHBIX JIML, PUHUMAIOIINX
ydacThe B apOUTpakHOM Tipolriecce. Bellb K TAKOBBIM MOYHO TaK)K€ OTHECTH IPH
OTIPEJICJICHHBIX YCJIOBUSAX MHOCTpaHHBIE rocyaapcTia (ctT. 251 AIIK P®D).

OtmeruM, u3 nonoxxenuu v. 5 ct. 27 AIIK P® caegyer, 4To K HHOCTpaHHBIM
JUIAaM OTHOCSITCS WHOCTPAHHBIE OpPraHU3allud, MEXIYHApOIHBbIE OPraHHU3allNH,
WHOCTpAaHHbIE  TpaxkJaHe, Juua 0e3 TpaxJAaHCTBA, OCYLIECTBISIOIINE
NPEANPUHUMATENBCKYIO  JEATEIbHOCTb, €CIM HWHOE HE MPEeayCMOTPEHO
MEXKIYHapOIHBIM A0roBopoM Poccuiickoii denepaunu.

BrllmeykazaHHOEe TO3BOJISIET YTBEPKAAaTh, YTO aHAIM3UPYEMOE IOHSTHE
«MHOCTpaHHBIC JHUIA» B OOJbIICH CTENeHu OObeIUHAET B cebe pa3IuvHbIe
KaTeropuM, KOTOpbIE MPHUMEHSIOTCS C €AUMHOM LEJIbl0 - OO0O3HAueHUe JIMIL,
00J1aIaloNUX Pa3IMYHbIM ITPABOBBIM cTaTycoM [9, ¢. 143].

HecmoTpst Ha TO, 4YTO Ha CErOJAHSIIHWI JEHb 3aKOHOJATEIbCTBO,
perjlaMeHTUpYIollee aHAIU3UpYyeMYIo cepy, B OOJIbIIEH CTENEHU COOTBETCTBYET
MEXIYHAPOJHBIM TPEOOBAHUSM, TaK M OCTAIOTCA AKTyaJbHBIMHU OIPEICIICHHbBIC
mpoOIeMbl. DTO KACaeTCsi M MPABOBOTO MOJIOKEHUS HMHOCTPAHHBIX TPa)IaH, YTO
OOyCJIOBJIEHO OTCYTCTBHEM JETAJILHOTO aHalIW3a M MCCIIEJOBAaHUS HEOOXOIUMbBIX
rapaHTUi  TNpPUHLKMIOA «HAUUMOHAJBHOTO  PEXKHUMa», KOTOPBIA  3aKpeIUieH
3akoHomareneM B cT. 62 Koncruryiuu PO.

[Tpomomxkaronuiics TPaKTUYECKHU § JIET MEPUOJ CAHKIIMOHHOTO BO3/ICHCTBUS
Ha Poccuiickyto @Denepanuio TakXke B 3HAYUTEIBHOW CTENEHU YCYTyOuseT
CJIIOXUBIIYIOCSI CUTYyalluio. B ToM yucie oco00 akTyasjeH JJaHHbIN BOIPOC B CBA3U
MOCJICTHUMHU COOBITUSMH PACTIPOCTPAHECHUSI KOpOHOBUpYCHOU mMH(pekiuu B 2020-
2021 romax, yBEJIMYEHUEM YHWCIA MHOCTPAHHBIX TPa)KJaH, KOTOPbIE€ B CBS3U C
OTpaHUYECHHEM Ha TPAHCTPAHUYHBIE TOE3/JKU BBIHYKJEHbI ObUIM OCTaThCA Ha

tepputopun  Poccuiickoit ®enepanuu. CrenoBaTeiabHO, JaHHAasg Tema TpeOyeT
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0c000ro BHMMaHUSI CO CTOPOHBI 3aKOHOJATENsI U OoJiee NaTelnbHOrO, TIyOOKOTo
aHaJIN3a.
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