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KOHCTUTYLMSA POCCUICKOMN ®EJIEPALIMN KAK
UCTOYHUK YTOJIOBHO-ITPOLIECCYAJILHOI'O MTPABA

Annomayusn: Ocoboe mecmo Koncmumyyuu Poccutickoti @edepayuu 6
HAYUOHANBHOU — NPABOBOL  cucmeme  npeodonpeodeisiem  B03HUKHOBEHUE U
paccmompenue 6 pamKax OMmMpAciesvlX PUOUYEeCKUX HAYK B0ONPOCO8 O
803MOJICHOCIMU U  0DOCHOBaHHOCMU omHuecenuss (OCHOBHO20 3AKOHA K YUCTY
UCMOYHUKOB8 MOU UIU UHOU OMPACIU Npasd, NOMUMO, pasymeemcs, cOOCMBEHHO
KOHCMUmMyyuoHHo2o npasa. He sensemcs ucknouenuem 6 amom niamne u y2oi06Ho-
npasoeas HAyka, npeocmasument KOMOPOU 8 NoclieoHue 08a Oecamuiemus
AKmueHo 006cyacoarom npodiemMsbl UCMOYHUKOB Y2O0JI08H020 NPABA.

Knioueevie cnosa: Koncmumyyus Poccuiickoti @edepayuu, ¢hopma npasa,
Gdopmanvublll UCMOYHUK NPABA, UCMOYHUK Y20JI08HO20 NPAsd, Npeomem npagosozo

pe2yiupoeanus, npeomem KOHCIMUmyyuoHH020 npasd.
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Abstract: The special place of the Constitution of the Russian Federation in
the national legal system determines the emergence and consideration within the
framework of branch legal sciences of questions about the possibility and validity of
attributing the Basic Law to the sources of a particular branch of law, in addition,
of course, to the constitutional law itself. Criminal law science is no exception in
this regard, whose representatives have been actively discussing the problems of
sources of criminal law over the past two decades.

Keywords: Constitution of the Russian Federation, form of law, formal source
of law, source of criminal law, subject of legal regulation, subject of constitutional

law.

Konctutynus Poccuiickoit @enepanuu - BBICIINN HOPMATHUBHBIN ITPABOBOU

akt Poccuiickoit ®enepanuu. [lpunsta Ha BceHapogHoMm rosiocoBanuu 12
nexkabps 1993 roma, Bcrymmia B cuiny 25 nmekabps 1993 roma. Koncrurynums
00J1aJjaeT BBICIICH IOPUANUYECKON CUIION U 3aKPEIUIsieT OCHOBBI KOHCTUTYIIMOHHOTO
ctposi Poccum, rocynmapcTBEHHOE YCTpPOMCTBO, IMpaBa W CBOOOJBI YEJIOBEKa U
rpakJIaHnuHa, OOpa30BaHMUE TMPEACTABUTEIIBHBIX, MCIOJHUTEIbHBIX, CYIESOHBIX
OpPraHoOB BJIACTU U CUCTEMY MECTHOTO CAMOYIIPABIIEHUS, 4 TAKKE KOHCTUTYLIHOHHBIE
IOIpaBKu U niepecMotp Koncturynuu.

B cootBerctBum ¢ 4. 1 cr. 1 YIIK nopsaaok yrogioBHOro Cy10npou3BOICTBA
Ha teppuropun PO ycranaBimsaercs YIIK, ocHoBanabsiM Ha Koncturyuuu PO.

Konctutynus PO 3annmaet ocodoe MeCcTo cpe/iv 3aKOHOAaTEIbHbBIX aKTOB,
PETYJMPYIOIIUX TMOPSAIOK YrOJOBHOTO CYAONPOU3BOJACTBA, IOCKOJIBKY HWMEET
BBICIIYKO HOPUIMYECKYHO) CHIYy, MNpSAMOE JCHCTBUE W NPUMEHSECTCS Ha BCEU
tepputropunt PO (u. 1 ct. 15 Konctutyuuu PO).

3nauenne Konctutyunn P® kak MCTOYHHMKA YTOJIOBHO-NPOLECCYATBHOIO
[paBa OMNpPEIEISIETCA TEM, YTO OHA COJAEPKUT PAJ OCHOBOIIOJArarOIIMX HOPM,
KOTOPbIM BBHUJY €€ BBICHICH IOPUAMYECKON CHJIBI JOJKHO COOTBETCTBOBATH

OTPACIICBOC YI'OJIOBHO-TIPOLECCYAIIbHOC 3aKOHOAATCIILCTBO.
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MOHO BBIJIETUTh HECKOJIBKO B3aUMOCBSI3aHHBIX TPy KOHCTUTYIITMOHHBIX
HOPM, HUMEIONIMX 3HAYEHUE [Ji1 PEryJUpOBaHUS YrOJOBHO-IPOLIECCYaATbHON
NeSATETbHOCTH:

1. ITonoxxenus Kouncturynuu PO, kacaromuecs npaB u cBOOOJ YelIOBeKa U
rpaKJaHuHA B YTOJIOBHOM CYJIOTIPOU3BO/ICTBE — PaBEHCTBO BCEX MEPe] 3aKOHOM U
cynoM (c r. 19), HenpUKOCHOBEHHOCTh JIMYHOCTH (CT. 22), 4aCTHOM >KU3HU, 3aIUTa
4ecTu U 1006poro umenHu (4. 1 ct. 23), TaliHa mepenucKky U cooomenni (4. 2 cT. 23),
HEMPUKOCHOBEHHOCTh JKUIUIIA (CT. 25), MpaBO Ha MOJb30BAHUE POJHBIM S3BIKOM
(4. 2 cT. 26), HA IOCTYN K OPABOCYAMIO U CyJIeOHYIO 3aUTy (CT. 45), npe3yMnius
HEBUHOBHOCTH (CT. 49), npaBo Ha MOJIyYeHHE KBATU(DUIIMPOBAHHON IOPUINYECKON
nomoiu (cT. 48) u T.1.;

2. Hopmbl, 3akperuistolmue OCHOBBI CyJ€OHOM BIACTH: OCYLIECTBIECHUE
paBOCYIUs TOIBKO cyioM (4. 1 ct. 118), 3anper Ha co3anne Ype3BbIYaliHbIX CYI0B
(4. 3 cT. 118), HE3aBUCUMOCTD CyJIeH U MOJUMHEHUE UX TOJIBKO 3aKoHY (4. 1 cT. 120),
y4acTU€ TpaxiaH B OTOpaBieHUU mnpaBocyaus (4. 5 cT. 32), IIacHOCTh
cynonpousBojacTBa (4. 1 ct. 123), ocyiecTBieHre Cya0IpOU3BOACTBA HA OCHOBE
COCTSI3aTEILHOCTH M paBHOMpPaBUs CTOPOH (4. 3 cT. 123), paccMoTpeHue Aesia B TOM
CyJle U TeM CYJbeH, K TOJICYAHOCTA KOTOPBIX OHO OTHECEHO 3aKOHOM (4. 1 cT. 47),
v ap.;

3. [TonoxeHust 0TpacIeBOro XapakTepa, HEMOCPEACTBEHHO PETYINPYIOIIE
OTHOIIIEHUS, BO3HUKAIOIIUE TIPU BO30YXKJIEHUH, pacClIeOBaHUHN, PACCMOTPEHUU U
pa3pellIeHUH YTOJIOBHBIX JEN: CBUACTEILCKUNH MMMYHUTET, T.€. MPaBO JIMIA HE
JlaBaTh MOKa3aHUs MPOTUB CeOsl U CBOMX OJIM3KUX POJICTBEHHUKOB, a TAK)KE B MHBIX
clIydasiX, TpPEeIyCMOTPEHHBIX deaepanbHbiM  3akoHOM (cT.  51), 3amper
WCIIOJIB30BaHUs MPU OCYIIECTBJICHUHU MPABOCYIUsS JT0KA3aTEeIbCTB, MOJYUYCHHBIX C
HapyiieHueM deaepaibHoro 3akona (4. 2 ct. 50), HeIOMyCTUMOCTh 3a/iepKaHUS
JUIa 10 CyIAeOHOTro pelieHus Ha cpok Oosee 48 yacoB (4. 2 cT. 22), yCTaHOBJICHUE
Ha4yaJbHOI'0 MOMEHTA OCYIIECTBIICHUS 3aJeP>KaHHBIM, 3aKJIFOUCHHBIM T10]] CTPaXYy,

OOBHHSEMBIM B COBCPIICHUU TIPCCTYIUICHUA IIpaBa II0Jb30BATLCSA IMOMOIIBIO
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aZBOKaTa (3alIMTHUKA) (C MOMEHTA COOTBETCTBEHHO 3aJI€p KaHusl, 3aKIIOUCHHUS O]
CTPa)Ky WJIH NPEeAbSIBICHUS OOBUHEHMS) (4. 2 CT. 48) U 1p.

Konctutynuss P® sBnsgercs aktom mnpsimoro aeiictBus (4. 1 cr. 15
Koucturynuun P®). [lpu HEoOXOOMMOCTH (HampuMep, B cilydae HMPOTUBOPEUMS
OCHOBHOMY 3aKOHY OTJEJIbHBIX YTOJIOBHO-IIPOLIECCYANIBHBIX HOPM, OOHApyKEHUs
npoOesioB B OTPAci€BOM 3aKOHOAATEIbCTBE) KOHCTUTYLIMOHHBIE HOPMBI MOTYT
IIPUMEHSTBCA HENOCPEACTBEHHO. [l mpaBuibHOTO NpuMeHeHns Koncturynun
P®, HO yrojnoBHBIM JejaM OOJbIIOE 3HAUYEHUE HMEIOT Pa3bsCHEHUS, JaHHbIE
[Tnenymom BC P® B noctanoBnenuu ot 31.10.1995 Ne 8 «O HEekoTOpBIX BOmpocax
npuMeHenus cynamu Koncrurynnu Poceuniickont @enepanny npu OCyIECTBICHUN
IIPaBOCY AU

4. OOwenpu3HaHHbIE HOPMbl W NPHUHIMIBI MEXIYHAPOJHOIO IpaBa,
MEKIyHapOIHbIE IOTOBOPHI B CUCTEME PETYJIMPOBAHUS YTOJIOBHO-IIPOLECCYAIbHBIX
OTHOILICHUH.

5. YronoBHO-TIpoLiecCyalIbHbIA KOJIEKC U JIpyrue (penepanbHble 3aKOHBI B
CUCTEME UCTOYHHUKOB YTOJIOBHO-IIPOLIECCYAIBHOTO IIPaBa.

6. Ponrm ® MecTOo MNOA3aKOHHBIX HOPMATHMBHO-TIPABOBBIX aKTOB B
pPEryJMpOBaHUM YIOJIOBHO-IIPOLECCYATIbHBIX OTHOLIECHUMN.

7. IlpaBoBO€ 3HaueHUE penieHnii BepxoBHOro 1 KOHCTUTYLIMOHHOTO CyZ0B
Poccniickon @enepanuu mpu NpOU3BOJACTBE MO YTOJOBHBIM JIETIaM.

8. JleficTBUE YrOJIOBHO-MPOLIECCYATTLHOTO 3aKOHA BO BPEMEHHU.

[Ipy mpousBoACTBE MO YrOJIOBHOMY J€ldy MPHUMEHSETCS YIrOJIOBHO-
MPOLIECCYyalIbHBIM ~ 3aKOH,  JEHWCTBYIOIIMA  BO  BpeMs  IPOM3BOJACTBA
COOTBETCTBYIOILETO MPOLECCYATBHOTO IEUCTBUS WM IPUHATHUSA IIPOLIECCYATBHOTO
pELIEHHUs], €CJIM HHOE HE YCTAHOBJIEHO HAacTOAIMM Konekcom.

B cootBerctBum co cr. 4 YIIK P® npu mpon3BoACTBE 110 YTOJOBHOMY AEITY
MPUMEHSECTCA  YIOJIOBHO-TIPOLECCYAJIBHBIM  3aKOH, JCUCTBYIOIIMKA BO BpEM:
MIPOU3BOJICTBA COOTBETCTBYIOIIETO MPOLECCYATbHOIO JEUCTBUS WA TPUHITHUS

MIPOLECCYAIBHOIO  pELIeHUs, e€cilii uHoe He ycraHoBiaeHo YIIK PO.
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JlericTByrouM SIBJIIETCS 3aKOH, KOTOPBIM BCTYNMJ B CHJly M HE yTpaTui €€ K
MOMEHTY BBINOJHEHHS ONPENEIICHHOTO ITPOLIECCYAIBHOr0 AEUCTBUA. Berymenue
YTOJIOBHO-TIPOLIECCYAIBHOTO 3aKOHA B CHITY PETYIUPYETC:

1. O6muM HOpMaTUBHBIM akToM — DenepanbHbIM 3aKOHOM OT 14 HIOHA
1994 r. Ne 5-®@3 «O nopsjike ommyOJIMKOBAaHUS U BCTYIICHUS B CHITY (DellepabHbIX
KOHCTUTYIITMOHHBIX 3aKOHOB, (peiepaibHbIX 3aKOHOB, aKTOB mnajaT deaepanbHOro
CoOpanusi».

2. CneunaneabiM @enepaibHbIM 3aKOHOM «(O BBEIEHHH B JCHCTBHE
YronoBHO-TIpoiecCyalibHOTO KoAekca Poccuiickon Denepanm.

YT0JIOBHO-TIPOLIECCYATbHOMY 3aKOHY CBOMCTBEHHO TOJIBKO HEMEIJICHHOE
JEUCTBHE BO BPEMEHU. OTO O3HAYaeT, 4YTO YrOJIOBHO-IIPOLECCYAIbHBIN
3aKOH OOpaTHOM CUJIBI HE UMEET, XOTs Takoi TepMuH B TekcTe YIIK PO, B oTnuuune
OT MaTepUaIbHOro yrosoBHOro 3akoHa (ct. 10 YK P®), orcyrcryer.

B cootBerctBuu co cr. 10 YK P® Bce Tpu ciyuyas QelCTBUSL YTOJIOBHOTO
3aKOHa C OOpaTHOW CHJIOW CBSI3aHBI TOJBKO C TE€M WM HMHBIM YIYUYIIEHHUEM
IIOJIOYKEHMS JIMLA, COBEPIUMBILETO NpecTyIuieHre. Ho B yroaoBHOM Cy1onpousBoa-
CTBE:

1. Beera 3atparuBatoTcs HHTEPECHI IBYX CTOPOH — OOBUHEHMUS U 3AIIIUTHI;

2. VYTOJOBHO-NIPOLIECCYAJIbHBIE HOPMBI — 3TO HOPMBI NPOLELYPHOTO
XapakTepa, KOTOpble YCTAHABIMBAIOT JIMIIL O0Jee MPOCTOM UM 00Jiee CIIOKHBIN
HOPSAZOK TMPOU3BOJACTBA MO YrOJIOBHOMY [Ny, B IOJAABIISIONIEM OOJBIIMHCTBE
CJIy4yaeB HE MMEIOT KOHKPETHBIX CAaHKIMN M HE YCTAHABIMBAKOT HUKAKUX BHUJOB
OTBETCTBEHHOCTH M HAKa3aHUU 3a HApYILIEHUE 3TOTO MOpsaka (MCKIIOUYEHHE —
JIEHE)KHOE B3bICKaHUE, TperycMoTpeHHoe 4. 4 cT. 103, ct. 117 YIIK P®). [Toatomy
OTCYTCTBYET HAJIC)KHBIA KPUTEPUH, MMO3BOJISIIOIIMN OJJHO3HAYHO ONPEAEIUTh, KaKast
MpOLEIypa — MPEXKHSA UM HOBAsi — yXY/IIAET WK YIyYIIAET MOJIO0KEHUE CTOPOH
WJIA UHBIX YYACTHUKOB YTOJIOBHOT'O CYAOIIPOU3BOACTBA.

VYTpara yronoBHO-IPOLECCYATbHBIM 3aKOHOM CHJIBI O3HAYa€T, YTO 3aKOH

IMpCKpamacT CBOC ,HCfICTBHe, N €TI0 HOPMbI HC IIPUMCHAIOTCA K TCM OTHOIICHHAM,
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KOTOpPbIE BO3HHUKJIM MOCIE 3TOr0. IJTO MOXET MPOU30HUTH B pe3yibTaTe
o(uIManTbEHOM OTMEHBI 3aKOHA.

3aMeHa YroJOBHO-TIPOLECCYaTbHOIO 3aKOHa OOBIYHO BBIPAXKAETCsl B TOM,
YTO 3aKOHO/IaTeIb MPUHUMAET HOBBIN 3aKOH, PETYJIUPYIOLINH TE K€ 00I1IeCTBEHHBIE
OTHOILIEHUS, YTO U IPEKHUHN, HO IPU 3TOM 0(UIHATBHO HE OTMEHSET €TI0 IEUCTBHUE.
B nono6HO#M cuTyanuu OBIBAaeT CIIOKHO OIPENEIUThb, B KaKOW Mepe HOBBIM akT
OTMEHSIET IPEKHUI. DTO YCTAaHABIMBAETCS IyTEM TOJIKOBAHUS, YTO HE UCKIIOYAET
BO3MOXXKHOCTH HPHUHATHS HEOOOCHOBAHHBIX pEIICHUN, II03TOMY HHTEpecam
IIPOYHOI0 MPABOMNOPsAKA 00JIee COOTBETCTBYET YKa3aHUE CAMUM 3aKOHOAATENIEM Ha
aKTbl, YTPATUBILIUE CUITY.

OTMeHa  YroJIOBHO-IIPOLECCYQJIBHOTO  3aKOHA  HIPEAIONaraeT  €ro
yOpa3gHEHUE KOMIETEHTHBIM TOCYJAapCTBEHHBIM OpraHoM, (HUKCUpyeMoe B
3aKOHOJATEJIbHOM aKT€ IIyTEM:

1. WM3naHust caMOCTOSITENIBHOIO 3aKOHA, YCTPAHSIOLIErO HOPUAUYECKYIO
CHILy APYTOro 3aKOHa;

2. M3nanus nepeyHs 3aKOHOB, YTPATUBIIUX IOPUANYECKYIO CUILY B CBS3H C
IIPUHATUEM HOBOT'O YIOJIOBHO-IIPOLECCYAIBHOIO 3aKOHA;

3. YKka3aHus Ha OTMEHY B HOBOM 3aKOHE, 3aMEHSIOIIEM IPEbITYILIHH;

4. Yka3aHHs Ha OTMEHY B 3aKOHE O IOPSIIKE BBEICHUS B JICVICTBUE BHOBb
IIPUHATOTO YTOJIOBHO-IIPOLECCYAIBHOIO 3aKOHA.

Bo Bcex citydasix nmpu OTMEHE Y€TKO, ICHO U OJHO3HAYHO (PUKCUPYETCS TO
00CTOSITENBCTBO, YTO KOHKPETHBIN 3aKOH WJIM HOPMA TEPSIOT CBOIO IOPUIMYECKYIO
crity. Oco0yro poJib B yTpaTe YrojJOBHO-IIPOLECCYATbHBIM 3aKOHOM IOPUINYECKON
cwibl urparoT nocranosieHuss Koncrurynuonnoro Cyna P®, npusHaromue Te win

WHBIE HOPMBI 3aKOHA HE COOTBETCTBYIOIMMH KoHcTutrynnu PO.
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