bannuxkosa U.B.,
Cmyoenm Yenadunckozo 2ocyoapcmeenHnHoz20 yHugepcumema
3 kypc, Hucmumym npaea

Poccusa, 2. Uenabunck

HEKOTOPBIE IPOBJIEMbBI MHCTUTYTA COBMECTHOI'O
3ABEIIIAHUA CYIIPYI'OB

AuHomauun: B paumxax OauHOU cmamovu  UCCIEOYIOMCL  B0ONPOCHL,
Kacarowuecs UHCMumyma co8MecmHoz2o 3agewanus cynpyeos. Ilo pesyrsmamam
NPOBEOEHHO20 AHANU3A OMEYeCMBEeHHO20 U 3aApPYDeN’CHO20 3aKOHOOAMeNbCmaa
(I paxcoanckozo kooexca PPIT) denaromcs 66160061 0 nepcnekmueéax pa3sumus.
NPABo8020 pe2yIupo8anUsl YKA3AHH020 UHCIUMYMA U 8 Yelsix ye20 npeoiazaemcs
saxkpenums 6 cm. 1118 I'K PD? nosoe 3axonononoxcenue.

Kniwueevle cnosa: 3asewanue, coemecmHoe 3agewanue  Cynpyeos,

coemecmHoe 3aseujanue cynpy2o8 3a pyoexicom.

SOME PROBLEMS OF THE INSTITUTION OF JOINT WILL OF
SPOUSES

Abstract: this article examines issues related to the institution of joint will of
spouses. The results of the analysis of domestic and foreign legislation (BGB), the
author makes conclusions about prospects of development of legal regulation of the
specified Institute and the purpose of which is proposed to be codified in article 1118
of the civil code a new Statute.

Keywords: Will, joint will of spouses, joint will of spouses abroad.

! Tpaxnanckoe ynoxenue l'epmanuu ([TY) ot 18.08.1896 (pen. ot 02.01.2002r.) (¢ usm. u jom. o 31.03.2013r.) /
I'paxxnanckoe ynoxenue ['epmannu: BBonmHbli 3akoH k ['pakgaHckoMmy ynokeHuio. - 4-e u3a., mepepab. M.:
Hudorpormuk Meaua, 2015. C. VIII - XIX, 1 - 715.

2r paxxnaHckuil konekc Poccuiickoit ®@enepanmu (wacte Tpetbs) oT 26.11.2001 N 146-®d3 (pex. ot (penm. oT
18.03.2019r.) // Cobpanue 3akoHOmaTenscTBa PD. 2001. Ne 49. Cr. 4552.
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Hauate paccMoTpeHue BONpPOCOB JTaHHOW CTaThbU  MPEICTABISETCS
HEOOXOJIMMBIM C yKa3zaHus Ha To, 4To ¢ 1 uromnsg 2019 r. B COOTBETCTBUHU C
denepanbHbIM 3aKOHOM OT 19 ot 2018 1. Ne 217-D3 «O BHeceHUU U3MEHEHHH B
cTaThto 256 4yacTu MEpBOM M 4YacTh TpeThio ['paxaanckoro kojaekca Poccuiickoi
denepanun»® B POCCHICKOE HACIEICTBEHHOE 3aKOHONATENILCTBO BBOIUTCSA P
cepbhe3HbIX HOBEUI. OJHON M3 HUX SBISETCA MHCTUTYT COBMECTHOTO 3aBEIIAHMS
CynpyroB. MIHCTUTYT COBMECTHOro 3aBElaHHs CyNpyroB sl Poccum siBiseTcs
COBEPIICHHO HOBBIM, OJIHAKO MUPOBOM MPAKTUKE OH M3BECTEH JOCTATOYHO JABHO.
CoBMecTHOE 3aBEIIaHUE CYTIPYTOB PACIIPOCTPAHEHO B CTPaHaXx 3araaHor EBpomnsl u
Ha TEPPUTOPUH PsLIa TOCYAAPCTB IOCTCOBETCKOTO IIPOCTPaHCTBA,

Kak wu3BeCTHO, HaclIeICTBEHHOE MPABO SIBISETCS YaCThO TPAKIAHCKOIO
mpaBa, KOTOpPO€ pEryJupyeT BOMNPOCHI IpaBa COOCTBEHHOCTH TpakJaH.
[TocpeacTBOM HCHOJIB30BAHKMS MHCTUTYTA HACJIEAOBAHUS, MPOUCXOIUT MPOIECC
COBEPIICHCTBOBAHUSI PACIPEACIUTEIIbHBIX OTHOIIEHUM. TO €CTh HACleICTBEHHOE
paBo MOMOTAET MepeiaTh HACIEA0JATENI0 UMYIIIECTBO CBOCH CeMbe U HA00OPOT,
HACJIEOIATEh UMEET BO3MOYKHOCTH MOJIYYECHHS HACIEICTBA OT CBOEH CEMBH.
3aBeniaHue MO3BOJISET YEJIOBEKY UYyBCTBOBAThH CeOsl YBEpPEHHEE M CTaOWIIbHEE B
CHUCTEME COBPEMEHHBIX OOIIECTBEHHBIX OTHOIIeHU. COBMECTHOE 3aBellaHue
HaIpaBJICHO Ha YKPEIUICHUE CEMEHHBIX IIEHHOCTEW U OXpaHy O0IIero UMyIecTBa
CEMbH. 3aKOHOJATENIb OTMETHJI, YTO LEJIb BBEIACHUS HHCTUTYyTa COBMECTHOTO
3aBelIaHUs SBISETCS YMEHbIIICHUE KOH(MIUKTOB B CEMbSIX, BOSHUKAIOIIUX HA ITOYBE

pacrpeereHusl Haclle/ICTBa.

3 Mdenepansuelii 3akoH ot 19.07.2018 N 217-®3 «O BHeceHHM M3MEHEHHUI B CTaThio 256 4acTH IEpPBOH M YACTh
Tpetsio ['paxnmanckoro koxexca Poccuiickoit @eneparmm» // Cobpanne 3akoHomarenscTBa PO, 2018. Ne 30. Cr.
4552,

4 Cwm.: Tpaxanckuii kosieke AsepOaiiaxkanckoii Pecrybnuku: yreepxaeH 3akoHoM Asepbaiimxanckoii Pecry6iuku
ot 28 nekabps 1999 roma Ne 779-1Q // Pesxxum moctymna: https://online.zakon.kz/document/?doc_id=30420111. (nara
obpamenus: 22.01.2021r.).; I'paxxnanckuii koaekc ['py3un: mpunst 26 utons 1997 roga. Beenen B geiictue ¢ 25
HosiOpst 1997 roma // Pexum gocryma: https://matsne.gov.ge/ru/document/view/31702 (mara oOpaiueHust:
22.012021r.).; T'paxnmanckmii kojgexc Typkmenumctana ot 17 wmroms 1998 roma Ne 294-1 // Pexxum pocryna:
https://online.zakon.kz/document/?doc_id=31295232. (mara o6Gpamuenus: 22.01.2021r.).; T'paxmaHckuii KoIekc
VYkpauHsl oT 16 sIHBaps 2003 rojga Ne 435-1vV // Pexum Jocryna:
https://online.zakon.kz/Document/?doc_id=30418568. (nata obpamenus: 22.01.2021r.).
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ITpu 3TOM yKakeMm Ha TO, YTO MEXJY LUBHJIMCTAMU BO3HUKAIOT CHOPBI IO
NOBOJY IIPaBOBOM IPHUpPOABI COBMECTHOIO 3aBellaHud. B  kiaccuueckoM
NOHUMAHUU 3aBEIIAHUE SIBJISIETCA OJHOCTOPOHHEH CHIENKOM, JJIsl €€ COBEpPLICHUS
JIOCTaTOYHO BBIPAXKEHMsI BOJIM OJHOM cTOpoHbI. [1o MHeHnto, A.M. DpaeneBckoro,
«COBMECTHOE 3aBEILIAHUE CYNPYTOB HE MOXKET SBIATHCA OJHOCTOPOHHEHN CIIETKOM,
NOTOMY 4YTO I COCTaBJICHUs 3aBEIAHUSA HYXKHO NPHUCYTCTBHE JABYX JUI -
cynpyroB. (COBMECTHOE 3aBEILIaHUE SIBISIETCA PE3YJIbTATOM COTJIAIIECHUS MEXIY
CyIpyTaMu, IPEAMETOM KOTOPOTO SABISIOTCS YCIOBHUS TAKOTO 3aBellanusy»°. MHoi
TOUKM 3peHus npuaepxkusaercs W.E. Pynuk, oHa cuuTaer, 4yTo «COBMECTHOE
3aBELIaHUE HE SIBISIETCS JOTOBOPOM, XOTS U 3aKPEILISET BOJICU3bABICHHE ABYX JIULL.
Benb y4yacTHUKHM 3TOW CIEIKHA HU B YE€M HE OOSI3bIBAIOTCS JIPYT MEpE] IPYyroM ee
cosepienrem»®. [lonaraem, 9To TOUKa 3pEHHUS OTPAKAIOIIAS COBECTHOE 3aBELIAHHE
OJTHOCTOPOHHEHN CHIENKOM Oojee akTyallbHOW, TaK KaK CYNPYTd B 3aBEIIaHUU
BBIPAKAIOT BOJIIO KaK Obl OJHOTO YENOBEKA, TaK KaK UX MMYILIECTBO CUUTAETCS
OOIINM.

B rpaxxgaHCKOM KOJEKCE 3aKpeIuieH MOPSJIOK HAaCJIEJAO0BAaHMS OOIIEro
UMYILECTBA CYNPYTOB: BO-NIEPBBIX, CYNPYTH BIPaBE 3aBEIlaTh 00IIee UMYIIECTBO
CYNpYTOB, WJIA UMYILIECTBO KaXJI0r0 MO OTAEIbHOCTH; BO-BTOPBIX, CYIPYTH MOTYT
J00bIM  00pa3oM  OMNpEAENUTh JIOJAM HACJIEIHHKOB B  COOTBETCTBYIOLIEH
HACJIEICTBEHHOM Macce; B-TPETbUX, CYIPYTH OIPEACIAI0T, KaKOo€ HMYIIECTBO
KQKJOTO U3 CYNPYroB OyJeT BXOJIUTh B HACJIEICTBEHHYIO MAaccCy; B-UYE€TBEPTHIX,
CYNPYTH MOTYT JIMIIUTH HACIEACTBA OJHOTO, HECKOJIBKUX WJIM BCEX HACJIEIHHUKOB
I10 3aKOHY, HE YKa3bIBasi IPUYMH TAKOT'O JIMIICHUS.

KitoueBbIM MOMEHTOM COBMECTHOTO 3aBEILAHUS CYIIPYTOB ABJISIETCS TO, UTO
B CIIy4ae CMEPTU OJHOTO U3 CYNPYroB, NEPEKUBLINI CYyNIPYyT UMEET MPSIMOE IPABO

OTMEHUTH OOIee 3aBelniaHue, JUO00 HM3MEHUTh €ro I0 CBOEMY JIMYHOMY

% Dpnenerckuii A.M. O HOBBIX HHCTHTyTax HacseacTBeHHoro npasa // CTIC «Koncynbrant [mtoc» (nara obpaienus:
01.11.2020r.).

® Pynuk W.E. COBMECTHOE 3aBEIaHUE M HACIEACTBEHHBINH JOrOBOP KaK MHCTPYMEHTHI IUIAHUPOBAHHUS HACIIE/CTBA
cynpyramu // Hacnencrsennoe npaso. 2019. N 2. C. 22 - 25,
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ycMoTpeHuto (mipsiMo mpeaycMmotpeHo 4. 4 cr. 1118 'K P®). Kak mokaspiBaeT
aHanu3 cyneOHON M HOTapUaIbHOW MPAKTUKHU, TAKUE OTMEHBI XOTS U JIOCTATOYHO
peNKd, HO BCE HMEIOT MeCTOo ObITh — Tak, Hampumep, pemieHueM IHCKOTO
paitoHHoro cyna OMckoi 00JacTH OBLJIO OTKAa3aHO B YAOBIETBOPEHUHN TpeOOBaHUM
3asIBUTEJISI OTHOCUTEIBHO TMPU3HAHUSI HEJIEUCTBUTEIBHBIM OTMEHBI COBMECTHOTO
3aBemanua M. u A., Ha TOM OCHOBaHHUH, YTO MOcie cMepTH A., M., HA OCHOBaHHU
npaBuiI OpeaycMOTpeHHbIX 4. 4 ¢1. 1119 'K P®, umen nonHoe mpaBo Ha OTMEHY
YKa3aHHOTO 3aBEIaHMs’ .

Bo3HuKaeT 3aKOHOMEPHBIM BOMPOC, HACKOJIBKO TAaKOE IMOJOKEHHUE BEILIEH
COOTBETCTBYET OCHOBAM HACIEICTBEHHOro IpaBa? Beap 1no cyTu MoOxeT
HaJMYECTBOBaTh clienyromas cutyanus. Cynpyrd BbIpaOOTaaud OMNpeesIeHHOE
pelieHue OTHOCUTENIBHO TOr0, KakuM 0Opa3oM JOJKHO OBITh TMOJACIEHO WX
MMYIIECTBO mociie cMepTu. [Ipu 3ToM cynpyru onpenenuian HaclieIonoaydarens
(wnu ke Hacnenonoyyareneit). OauH U3 CynpyroB CKOHYAICs, a BTOPOU CYIIpyT, B
BUJIy KaKUX-THMOO OOCTOSTENBCTB (K MPUMEPY, B BHUAY BO3ZHHKIIETO JIMYHOTO
HEMPUA3HEHHOTO OTHONIIEHUS K  HACIEIONOJIy4yaseiio), pelusl HU3MEHUTh
COBMECTHOE 3aBEUIaHWE M 3aBellaTb Bce MHOMY Jully. COOTBETCTBEHHO, MPABO
yMEpIIEro rpakJlaHiHa 3aBeliaTh CBOE UMYIIECTBO JIIOOOMY WHJMBUAY B IAHHOM
cllyyae HapymiaeTcs, T.K. IPOUCXOJUT HUYEM HE OOYCIIOBJICHHAs OTMEHa
3aBElIaHUs B BUIY JMYHOTO CYOBEKTUBHOTO BOJIEH3BSBICHHS TEPEKUBIIETO
cynpyra. Kak nmpejcraBisercs, ykazaHHasi CUTyalusi abCOJIIOTHO HE CIpaBeINBa.

JIJist oTBETa Ha JaHHBIA BOMPOC MPEJCTABISAETCS HEOOXOIUMBIM O00PaTUTHCS
K HacnenctBeHHoMYy TpaBy OPI'. B wacTHOCTH, B COOTBETCTBHUM C MOJOKECHUAMU
I'paxxmanckoro konexkca OPI', cynpyru MOryT cAenatb COBMECTHOE 3aBEIIAHUE, HO
BMECTE C TEM, B paMKax JAHHOIO 3aBElIaHUsi OHU MOTYT yKa3aTh ONpPE/ICIICHHbIC
pacrnopspKeHUsi, KOTOpble HEBO3MOXKHO OTMEHUTH MEPEKUBIIEMY Cynpyry. HbIMU

CJIOBaMH, B CIly4a€ CMEpPTU OAHOTO U3 CYNPYIOB OCTABIUIMKCS B KUBBIX CYNPYT

" Pemenue MapbsiHOBCKOTO paiioHHOTo cyaa OMckoii o6mactu no geny Ne 2-152/2020 2-152/2020~M-118/2020 M-
118/2020 ot 2 uronst 2020 . mo geny Ne 2-152/2020 // Pexxum noctyma: http://marianovcourt.oms.sudrf.ru/ (mara
obpamenus: 22.01.2021r.).
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MOKET U3MEHHUTDb UM OTMEHUTH 3aBEIllaHue JUIIb B TOM YacTH, KOTOpas eMy Oblia
paspelnieHa BTOpbIM cymnpyroMm. IlpencraBnsercs, 4To Mo MpeICTaBICHHBIM BhIIIE
OCHOBAHUSIM, HEMEIKasi MOJIENb PEryJIMpOBaHUs TaHHOTO BOIIPOca ropasno Ooiee
s (dexTUBHA, HEXKENU YeM HbIHE JIEUCTBYIOIIEE OTEUECTBEHHOE 3aKOHOIATENHCTBO
U JIOJKHA OBITh UMILUIEMEHTUPOBAHA U HA POCCUNCKYIO TTOYBY.

[TonBoast UTOT BCEMY BBINIEU3I0KEHHOMY B paMKax JIAaHHOW CTaThU, MOKHO
clieNiaTh BBIBOJ, YTO B HACTOAIEE BPEMs C CHUCTEMY MPABOBOIO PErYyJIUPOBAHMS
MHCTUTYTa COBMECTHOTO 3aBEIIIAHUS CYTIPYTOB HEOOXOAMMO BHECTHU ONPE/ICIICHHbIC
U3MEHEeHUs (MCXOAs U3 HOpM, JeicTByromux B @PI'), a uMeHHO, Ha HaIll B3TJISA/, Y.
4 ct. 1118 'K P®D Heob6x0a1MO U3NI0KUTH B ciienytoiieM Buje: « OIUH U3 CynpyroB
B JIIOOOE BpeMsi, B TOM UHCJIE€ TIOCJIE CMEPTHU JAPYroro Cyrnpyra, BIipaBe COBEPIIUTH
MOCJEAYIONIEE 3aBEUIAHUE, a TAKKE OTMEHUTh COBMECTHOE 3aBEIIAHUE CYIPYTOB.
[Ipu 5TOM, B Cllyyae €Ciyd B COBMECTHOM 3aBEIIaHUU, IIPU KU3HU 000UX CYIPYTrOB,
OyleT MpsMO yKa3aHO Ha HEBO3MOXHOCTh OTMEHBI WJIM WU3MEHEHHS YCJIOBHUI
3aBelIaHusl MEePEKUBIIEM CYINPYTOB, TO JAaHHOE 3aBellaHus (TOJHOCTHIO WIH B
YacTH) OTMEHE WJIM MU3MEHEHUIO HE MOJJIeKUuT». [IpencraBisieTcss 4To yKa3aHHOE
MPEMJIOKEHHE HE TOJBKO CYIIECTBEHHBIM 00pa3oM MOBBICUT 3(G(HEKTUBHOCTH
MPABOBOI'0 PETYJIMPOBAHUSI PACCMATPUBAEMOTO MHCTUTYTA, HO M B IIEJIOM OyJeT
COOTBETCTBOBATh COBPEMEHHBIM TEHJICHIIMSIM Pa3BUTUSI MHCTUTYTa COBMECTHOIO

3aBEIIAHUA CYIPYTOB B POMaHO-T€PMAHCKOUN IPABOBOU CEMBE.
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