YK 347.965
Ky3vmuueea A.B.,
cmyoenmka mazucmpamypul 3 Kypcd,
Hanpaegnenue noozomoeku 40.04.01 «FOpucnpyoenuyusn

Ilenszenckuit 2ocyoapcmeennniit ynusepcumem, 2. llensa

3AKOHOJATEJIBHBIE TAPAHTUHN HE3ABUCUMOCTH
AJIBOKATA-3AHLIUTHUKA

Annomayuna: B cmamve aunanusupylomces npoyeccyaibhvie 2apaHmuu
peanuzayuu NOIHOMOYUU A08OKAmMA & cucmeme obecneyenusi KOHCMUmMyyuoHHO20
npasa Ha 3auwumy no YyeolosHviM Oeiam. Ommeuaemcs HeoOX00UMOCMb 8
paspabomke 2apanmuil, CROCOOCMEYIOWUX OOJINCHOU pearu3ayuy NOJTHOMOYULL
aosokama. Hccnedyemcs  Hacmoswee NONOJCeHUe 0el 8  OMHOUleHUU
NPOYECCYanbHbIX — 2APpAHMULl  He3aBUCUMOCMU  adeoKkama Ha  NpaKkmuke.
Ilpoyeccyanvuvle  capanmuu  He3A8UCUMOCMU  AOBOKAMA  CHOCOOCMEYIOM
ocywecmenenulo aKmueHoU 3awjume npas, c6ob600 U 3AKOHHLIX UHMEPecos
2paxcoam 8 y2eono8Hom cyoonpoussoocmee. Cyujecmayiowuii 3aKOH00amenbHblil U
NpasoONpUMEHUMeNbHbIl NOPSOOK He o0becnedusaen peaibHylo He3a8UCUMOCHLb
a08oKamos, Yymo He No380J1iem 6 MNOJHOU Mepe IPHEeKMUGHO OCYuecmenimo
A0BOKAMCKYIO 0esimelbHOCMb. ABMOp npuxooum K 661600y 0 MOM, Ymo, HeCMOMPS
Ha 3aKpenienue 2apaHmuil He3a8UCUMOCIU A0BOKAMOE 8 POCCUUCKOM Y20l108HO-
npoOYeccyalbHOM 3aKOHOOAMENbCMEe, DPealbHblll MEXAHUSM UX peanu3ayuu u
3awuma om He0bOCHOBAHHO20 emewamenscmea co CMOpOHbL
NPABOOXPAHUMENILHBIX  OP2AHO8 8 0eAmelbHOCMb  ad8okama  (dakmuiecku
omcymcmeayem.

Kniueevlie cnosa: «keanugukayus, ropuouyeckas nomMowb, NPUHYUN

Hezasucumocmu, capanmus npae.
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Annotation: The article analyzes the procedural guarantees for the
implementation of the powers of a lawyer in the system of ensuring the constitutional
right to defense in criminal cases. The need is noted for the development of
guarantees that contribute to the proper implementation of the powers of a lawyer.
The present state of affairs in relation to procedural guarantees of the independence
of a lawyer in practice is investigated. Procedural guarantees of the independence
of a lawyer contribute to the active protection of the rights, freedoms and legal
interests of citizens in criminal proceedings. The existing legislative and law
enforcement order does not ensure the real independence of lawyers, which does not
allow to fully effectively carry out advocacy. The author comes to the conclusion
that, despite the consolidation of guarantees of the independence of lawyers in the
Russian criminal procedural legislation, there is virtually no real mechanism for
their implementation and protection from unjustified interference from law
enforcement agencies in the activities of a lawyer.

Key words: qualifications, legal assistance, the principle of independence,

guarantee of rights.

Benyiiyto poJib B 0ka3aHUM HACEJICHUIO KBATU(DUIIMPOBAHHOMN IOPUANIECKON
MOMOIIM UTPaeT aJBOKATypa, OpraHu3alus u JAesTeIbHOCTh KOTOPOU CTPOUTCS Ha
ocHoBe DenepanpHoro 3akoHa oT 31 mas 2002 r. Ne 63-d3 «O6 agBokaTCKOU
NEATCIIBHOCTH U aaBokarype B Poccuiickoit denepanum» [1].

l'ocynapcTBo, mpeTeHayrolllee Ha 3BaHHWE IIPABOBOrO, HEBO3MOXKHO 0e€3
anBokatypel. B crtathe 3 3akoHa 00 aJaBoOKaType 3aKpeIuIeHbl MPHHITUTIBI
aJIBOKATCKOM JIESTEIbHOCTH, HE3aBUCUMOCTh — OJIMH U3 MPUHIIMIIOB, HA OCHOBE
KOTOPBIX JEUCTBYET aJIBOKATypa.

Cratbst 18 3akona «OO0 aIBOKaTCKOM HESITEIBHOCTH W aJBOKaType B
Poccuiickoit ®denepanuu» UCXOAUT U3 OOIIEr0 MPHUHIIMIIA HE3aBUCUMOCTH

AJIBOKATypbI U aIBOKATa IpHU OCYHICCTBJICHUU aHBOKaTCKOﬁ JACATCIBbHOCTH.
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3aKoH 3ampelaer J00e BMEMIATEbCTBO B aJIBOKATCKYIO I€SITEIbHOCTh WK
MPEMATCTBOBAHUE €€ OCYIIECTBICHUIO. He3aBUCMMOCTh TakKe O3HA4daeT, 4To
aZBOKAaT JOJKEH CBOOOJHO HCIIOJNIb30BaTh BCE IMPAaBOMEPHBIE U yMECTHBIC
apryMEHTBbl OT MMEHHM TE€X, KOTO 3allUIIacT, HE ONacasch MOCIEACTBUNA TAKUX
3asBJICHUHN AJIs1 ceOst WM JIJISl CBOETO KIIMEHTA.

CyuiecTBeHHON rapaHTMEd HE3aBUCHUMOCTH aJBOKATa SIBJIAETCS TO, YTO HE
JIOMyCKaeTcsi UCTpeOOBaHUE OT aJBOKATOB, & TAKXKE€ OT PAOOTHUKOB aJIBOKATCKHUX
oOpa3oBaHMii, aJBOKaTCKUX TajaT CBEACHMUN, CBSI3aHHBIX C OKa3aHHEM
IOPUINYECKOM MTOMOIIH IT0 KOHKPETHBIM Jiesiam [2].

Otu rapanTuu 3akpervieHsl B riase 52 YIIK PO. B cootBeTcTBUM €O cTaThel
447 VIIK P® agBoxar OTHECEH K KaTErOpPUM JIMI, B OTHOLICHHH KOTOPBIX
MPUMEHSIETCSL 0COOBIN MOPSAIOK MPOU3BOJICTBA MO YTOJOBHBIM Jenam (1. 8 4. 1 cT.
447 VIIK P®). «Pemenue 0 BO30OYXKIEHUM YTOJIOBHOTO Jejia B OTHOIICHUU
aJIBOKaTa JIM0O O MPUBJIEYEHUH €T0 B Kaue€CTBE OOBUHIEMOT0, €CIIH YTOJIOBHOE JIEIIO
OBLJIO BO30Y’K/IEHO B OTHOIICHUH JPYTHUX JIUIL WK TI0 (DaKTy COBEPIICHUS JICTHHUS,
COEpIKAIIET0  MNPU3HAKH  IPECTYIUIEHUS, NPUHUMACTCS  PYKOBOIUTEIEM
cneacTBeHHoro oprana CrnenctBeHHOro komureta PO mo cyowekTy Poccmiickoi
deneparum» (. 10 4. 1 cT. 448 YVIIK PD).

B cootBerctBuM C 11. 2 cT. 18 3akoHa 00 aABOKAType «aBOKAT HE MOKET OBIThH
MIPUBJICUYEH K KAaKOW-T1O0 OTBETCTBEHHOCTH (B TOM YMCJIIE TIOCIIE TPUOCTAHOBICHUS
WIM TPEKpallleHHs] CTaTyca aJBOKATa) 3a BBIPAXKEHHOE MM IPU OCYILECTBICHUU
aZIBOKAaTCKOM JIESTEIbHOCTH MHEHHE, €CIIM TOJIBKO BCTYIMBIIUM B 3aKOHHYIO CHILY
MPUTOBOPOM CyJa He Oy/IeT yCTaHOBJIEHa BMHOBHOCThH aJ[BOKAaTa B MPECTYITHOM
nercTBuu (0€31eHCTBUN ).

JlaHHbIE OTpaHUYEHHUS] HE PACHPOCTPAHSIOTCS HA TPAXKIAHCKO-IPABOBYIO
OTBETCTBEHHOCTh  a/IBOKaTa TMEpeJ €ro JOBEpHUTeNneM. be3onmacHoCTh U

HCTIPUKOCHOBCHHOCTDL aABOKATa obecreunBaeT rocyaapcCTBO.
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[Tog anBOKAaTCkOWl  HENMPUKOCHOBEHHOCTHIO  CIEAYEeT MOHUMAaTh Te
OpraHU3allMOHHBIE U MPABOBbIE TapaHTUU, KOTOPBIE CO3/JAE€T TOCYIAapCTBO JUIs
3¢ GEeKTUBHOH JeATeIbHOCTH aBOKata [3].

Co3nanue Takux rapaHTUi SBIsIETCS HEOOX0AUMOM COCTABIISIIONICH MpaBa Ha
MOJTyYeHHUE KBATU(PUITTPOBAHHOM IOPUIUICCKOM MTOMOIIH KaK OHOTO U3 OCHOBHBIX
paB YeI0OBeKa.

B 3akone 00 amBokaType 3aKperieHO: «AJIBOKAT, WIEHBI €r0 CEMbH U UX
UMYIIECTBO HAXOMATCS TMOJ 3alUTON TocymapcTBa. OpraHpl BHYTPCHHHX €I
00s13aHbl MPUHUMATh HEOOXOJMMBIE MEphl MO OOECHEUYEHHIO OE30MaCHOCTH
aJIBOKaTa, YWICHOB €r0 CEMbU, COXPAHHOCTH MPUHAICKAIIETO UM UMYIIECTBay (1I.
4 ct. 18 3akoHa 00 aagBOKaType).

[Tpunun HE3aBUCUMOCTH BKJIFOYAET B cels ClIeIyIoIue
OCHOBOITOJIATAIONINE  TIOJIOKCHMS:  BO-TIEPBBIX, TOCYJapCTBO HE  BIPaBe
BMEIIMBAThC B aJBOKATCKYIO JEATEIbHOCTh B Kakou-nubo dopme, 3a
UCKIIIOUCHUEM TIPEIyCMOTPEHHBIX 3aKOHOM CIIy4aeB; BO-BTOPBIX, aJBOKAT HE
JOJDKEH TIOJBEPraThCs MABJICHUIO C YbEH-TUOO CTOPOHBI B XOJAC OCYIIECTBICHUS
CBOeH aestenbHOCTH [4].

BwmenrarenscTBO B aIBOKATCKYIO JICSITEIBHOCTh, OCYIIECTBISIEMYIO B
COOTBETCTBHH C 3aKOHOJATEILCTBOM, JIMOO MPETATCTBOBAHUE ATOU NEATCILHOCTH
KakuM ObI TO HH OBLITO 00pa3oMm 3ampernarorcs [5].

['ocynapcTBO HE TOIBKO 00ECTIEUNBACT BOZMOXXHOCTH CBOOOTHO 3aHUMATHCSI
aJIBOKATCKOM JIESITEIbHOCTHIO0, HO U TapaHTUPyeT 0€30MacHOCTh aJBOKATa, YJICHOB
€ro CEeMbH, HEMPUKOCHOBEHHOCTh OT TOCSTATENbCTB C YbEH-THOO CTOPOHBI
MIPUHAICKAIIETO UM UMYIIIEeCTBA.

3adacTylo, B YTrOJOBHOM M aJMHUHHUCTPATUBHOM TIPOIIECCE€ aJIBOKAT
MPOTUBOCTOUT TEM € TOCYJapCTBEHHBIM OpraHaM, Ha KOTOPHIC BO3JIOXKEHA
00513aHHOCTbH €T0 3alUIIATh.

K coxanenuto, M3y4eHUI0 TakoW CEpbE3HOM MPOOJIEMBI MCCIEAOBATEIISIMH

YACTACTCA HEAOCTATOYHO BHHMAHUA: B HCpHO}lH‘IGCKOﬁ neyaTu MW HaAY4YHBIX
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UCCJICIOBAaHMSIX BCTPEUAIOTCS JIUIIh OT/ACIbHBbIC yYMOMHUHAHUS O (pakTax, Korma
aJIBOKAT SIBIISIETCS )KEPTBOU MPECTYIUICHHUS.

Ilens BMemaTensCTBA B aJBOKATCKYIO JEATEIBHOCTh — HW3MEHEHHUE
CTpaTerny OCYIIECTBICHUS MPO(EeCCHOHATBLHON NEATEIHHOCTH aJBOKAaTa IyTeM
OKa3aHMsI Ha HETO BO3JIEHCTBUS B BUJIC TIOJIKYTIA, PA3IMYHOTO POJIa YTPO3, KIICBETHI,
u T.1. [6].

B kadecTtBe mpuMepoB BMEIIATENLCTBA B JCATEIHLHOCTh aJBOKAaTa MOYKHO
HA3BaTh:

1) yroBopsl, MOJAKYIl B OTHOIICHUHM aJBOKATa C IEJIbI0 OTKa3a OT BEICHUS
nena;

2) He3aKOHHBI BBI30B aJBOKaTa ClieAOBaTe]IeM JUIsl «Oeceapl» WM Kak
CBUJIETEJIS Ha JAOIPOC MO NIy TIOBEPUTEIS HIIM UHOMY JIeITy, CBI3aHHOMY C JIEJIOM
TOBEPHUTEIIS OOIMUMH YIACTHUKAMHU WU OJJHUMHU U TEMH K€ 00CTOSITEIIbCTBAMU;

3) He3aKOHHBIC JJOCMOTPHI M OOBICKH a/IBOKATA;

4) xJIeBeTa B OTHOIICHUHU a/IBOKATa, YHIKCHHE €ro JIOCTOMHCTBA.

BocmpenstctBoBanre  mpodeccHOHATBHOM — ACATENBHOCTH  aJBOKaTa
MIPEANosaraeT CoBepIICHNE TaKuX JeUCTBUM (0e31eCTBUS ), KOTOPBhIE HAPABIICHbI
Ha CO3/IaHre IOMEX B peaju3alliy aJIBOKATOM CBOHMX MpPaB U 00s13aHHOCTEH B XO/¢C
OCYIIIECTBJICHUS aJBOKATCKON MEATETLHOCTH CO CTOPOHBI 3aWHTEPECOBAHHOTO
JUTIA.

[{ems BOCTIPENSATCTBOBAHUS — CO3/IaTh aJBOKATY CBOETO POJIa MPEIATCTBHS,
MOMEIIATh UCTIOJIb30BATh BHIOPAHHYIO CTPATETHIO 3aIUTHI, BCIEACTBUE YETO MOKET
OBITH TPUYUHEH BpPEJl MHTEPECAM MPABOCY HSI.

PacnipocTpaHeHHbBIE TPUMEPHI BOCIIPENATCTBOBAHUS ICSITCIIBHOCTH aIBOKATA:

1) oTKa3 B Mpe/CTaBICHUH OTBETA HA 3aMpoC WM HEMPEICTaBIICHUE OTBETa
Ha HETO;

2) HenpeACTaBIICHUE MaTePUAIOB JIeJia Ui 03HAKOMIICHUS;
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3)oTkaz B JOMyCKe JJIi BCTPEY C  JIOBEpUTENIEM, HapylIeHHE
KOH(DHUICHIIMATBHOCTH TaKUX BCTPEY WJIM HMX HE3aKOHHOE OrPAaHHYEHHE BO
BPEMEHU;

4) HeyBeZIOMJICHHE JIMOO YMBIIUICHHOC HECBOCBPEMEHHOE YBEIOMIICHHUC
aJlBOKaTOB O MPOM3BOJACTBE IPOLECCYAIbHBIX, CIEACTBEHHBIX JICUCTBUU WIIU
CyIeOHBIX 3acenanuii [7].

Takum 00pa3oM, OCYIIECTBICHHE aJBOKATCKOM AESATEIBHOCTU JOJHKHO
npoTeKaTh 6e3 PaKkTOB BMEIIATENHCTBA U BOCTIPEISITCTBOBAHHUE ATON ACSITEIbHOCTU
CO CTOPOHBI OPTraHOB BJIACTH M OOIIECTBAa, TaK Kak COOJIIOJIEHUE ATOW rapaHTHH
HE3aBUCUMOCTH OyJET CIOCOOCTBOBATH YKPEIJIEHUIO aBTOPUTETA aJBOKATYpPbl U
HEIMOCPEACTBEHHOTO JOBEPUS ITPAXKIAH K aJIBOKATAM.

IIpakTrueckass  AEATENBHOCTH  aJBOKAaTOB  —  3TO  IIOKa3arelb
(yHKIMOHUPOBAHUS IPaBOBOTO rocyJ1apcTBa, YPOBEHB rOCHOJICTBA
JEMOKPAaTHIECKOT0 PeKMMa U BEPXOBEHCTBA Ipasa [8].

OTO 3HAa4YuT, YTO XOTh M 3aKOHOJATEIBHO 3aKpEIUIEH 3ampeT Ha
BMEILIATEIBCTBO B aIBOKATCKYIO IEATEIbHOCTb, CYIIECTBYET MPOOEI, CyTh KOTOPOTO
COCTOMT B OTCYTCTBUM pEIJIAMEHTALlMM IIOBBIIIEHHOW OTBETCTBEHHOCTH 3a
HapylIeHUE TaKOW rapaHTUH, ITpeBpaias €€ B IEKJIapaTUBHYIO HOPMY.

Takum oO0Opa3oM, C LENbI0 YCTPAHEHHUS BBIIICYKAa3aHHBIX MPOOJIEM
HEOOXOMMO OCYULIECTBIIEHUE TaKUX MEpP, @ UMEHHO:

1) BBectn B YK P® HOBBIN cOCTaB NpPECTYIUICHUS, TPEAyCMaTPUBAIOIINN
YTOJOBHYK0 OTBETCTBEHHOCTh 3a HECAHKIMOHHPOBAHHOE BMEIIATEIbCTBO B
OCYILECTBIICHUE npoeccuoHaIbHON NEATEIbHOCTH aJBOKaTa "
BOCIIPEIISITCTBOBAHUE aIBOKATCKOM AESATEIbHOCTH;

2) co3nath cnenuanbHble Komuccnu mo 3amute mpoecCHOHAIBHBIX MpPaB
aJIBOKaTOB B KaxJIoM peruoHe P®D, pernmamentupoBaB crtatyc Komuccuum wu
METOAMYECKHE peKoMeHAalnu. J(aHHble npeasioKeHus: OyIyT co3JaBaTh YCIOBUS
JUIsL HOPMAJIBHOM JIeSITETbHOCTH a/IBOKATOB U, COOTBETCTBEHHO, /7151 3 (HEeKTUBHON

peanu3aiuy MEeXIyHapOIHBIX CTaHIapTOB B IAHHOU 00J1acTH.
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