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OCOBEHHOCTH PACCMOTPEHMS APBUTPAKHBIM CYJIOM
POCCUICKOI ®EJEPALIUU JIEJ C YYACTUEM MHOCTPAHHBIX
JIVILY

Annomayus. B Hacmoswel nyoaukayuu o agmopom  UCCLe008aHbl
ocobennocmu paccmomperus apoumpasicuvim cyoom Poccuiickoii @edepayuu den
C yuacmuem UHOCMPAHHbIX JUY. Ha ocnose svisienennwvix I’lpO5]Z€MHblx acnekmoe
paccmompenus YKa3auHou Kamezopuu 0ell, COeidanvl 8bl800bl 0 HEOOXO0OUMOCMU
VCOBEPUIEHCMBOBAHUSL 3AKOHOOAMENILHO20 YPe2YIUPOBAHUsL UCCAedyeMOll cqhepbl
nymem 6HeCeHUsl UBMEHEHUl 8 3aKOHO0AMeIbHble aKMbl.

Kniouegwle cnosa: unocmpannvie nuya, apoumpaxicHulil cyo, paccmMompeHrue
deﬂa, OKOHOMUYecKaA c)eﬂmefszocmb, HOopmamueHoe pezgyiupoesarue,
MeAHCOYHAPOOHO-NPABOBbIE AKMIbL.

Annotation: In this publication, the author examines the features of the
consideration by the Arbitration court of the Russian Federation of cases involving
foreign persons. Based on the identified problematic aspects of the consideration of
this category of cases, conclusions are drawn about the need to improve the
legislative regulation of the area under study by amending legislative acts.

Keywords: foreign persons, arbitration court, case review, economic activity,

regulatory regulation, international legal acts.

Pa3zButune BHCITHCOKOHOMMHNYCCKHUX OTHOILICHUI CBUACTCIILCTBYCT 0
TCHACHIINU pacinpCHUA MHPOBOI'O 3KOHOMHYCCKOT'O COTPYAHHYCCTBA.

CrnenoBaTelbHO, BO3HHUKAIONMIME TMPOOJEMBI MO PETYIUPOBAHUIO JAHHBIX
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OTHONICHUH W CBS3€H BHEIIHEIKOHOMUYECKOTO XapakTepa TpeOyIoT BHUMAaHUS HE
TOJIBKO CO CTOPOHBI TOCYJapCTBa, WHBIX CTpaH, HO TaKXKe W OpraHu3anui
MEXKITYHAPOJTHOTO YPOBHSI.

JIOBOJILHO 4YacTO BO  BHENIHETOPTOBOM  JACATEIHHOCTA  BO3HHKAIOT
OTIpe/IeTICHHBIC pa3HOTJIacHsi M CIOPhl MEXKIY KOHTpareHTaMu IO CJHIeKaM,
COTJIAIICHHBIM MEXAy CTopoHamu. Kak mpaBuio, OOJBIIUHCTBO CIIOPOB
pa3pemarTcs ~ MEKIYHApOIHBIM  KOMMEpPYECKUM  apOuTpakemM, a  He
TOCy/IapCTBCHHBIMU CYJaMHU TE€X CTpax, TJI€ HAXOJITCS KOHTPAreHTHI, MEXIY
KOTOPBIMH BO3HUK CIIOp II0 MEXKIYHApOJAHOW cjenke. ITO 00YyCIOBICHO
HEXXETaHWEeM KOHTPAreHTOB, YTOOBI CHOpPHI OBIIM TIEPeAaHbl B CYI
MIPOTUBOIIOIOKHON CTOPOHBI.

Co cTopoHBI TOocyAapcTBa AOJKHBI ObITh OOECHEYEHBI PaBHbBIC YCIIOBHS
JIOCTYTIA K TIPABOCYIUI0 aOCOIOTHO JIJIsl BCEX YYACTHUKOB MPABOOTHOIICHH, B TOM
YHUCJI€ W WHOCTPAHHBIX JHIl. DTO SBISETCA OCHOBHBIM 3aJIOTOM TOTO, YTOOBI
NpaBOCyHE  PEaTu30BAIOCh HA  paBHBIX  YCIOBHSX, 0€3  Kakoi-immbo
JTUCKPUMUHAIINH.

Jli1st TOrO, 9TOOBI B TIPOIIECCE PACCMOTPEHUS apOUTPAKHBIMU CyIaMH TS C
y4acTHUEM WHOCTPAHHBIX JIUI, YHU(DHUIIMPOBAHO MPUMEHSUINCh HOPMBI OCHOBHOTO
KOAu(UIIMPOBAHHOTO aKTa B  ucciueayemod cdepe —  ApOUTpakHOTO
nporeccyaabHoro kojaekca Poccutickoit @enepanuu [1] — [Tnenymom BepxoBHOro
Cyna Poccuiickoii ®enepaniuu ObUIO TNPUHATO BakKHOE H  HE0OXOAUMOE
[ToctanoBnenne ot 27 uroHs 2017 1. Ne 23 «O paccMoTpeHHH apOUTpakKHBIMU
CylaMH Jell TI0 DKOHOMHYECKHM CIIOpaM, BO3HHUKAIOINIMM U3 OTHOIICHUH,
OCJIOXKHEHHBIX HHOCTPAHHBIM 3JIeMEeHTOM» [2].

[TocTaHoBJIEHHE TOCBSIIIEHO BOIMPOCaM, KOTOPHIE BO3HHUKAIOT B IpOIIecce
paccMOTpeHHUs JIeJ B pamMKax apOUTPaXKHOTO CYIOMPOU3BOJICTBA, YYaCTHUKAMH
KOTOPBIX SIBJISIFOTCS WHOCTPaHHbIE Jnila. K 4uciay Takux CropoB, KaK MOKa3bIBAET
CIIOXKUBINASCS CyneOHas MpaKkTHKa, MOYKHO OTHECTH CIIOPBI O MIPU3HAHHUM TIpaB Ha

ONPEAECIEHHOE UMYILECTBO, KOTOPOE€ HAXOAUTCS 3a Teppuropuen Poccuiickoro
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rocynapcrtBa. Takke K YUCIy TakuX €]l MOKHO OTHECTU MPOU3BOACTBA MO
YCTAaHOBJICHHHM IOPUAMYECKUX (HAaKTOB, HMMEIOMUX MECTO Ha TEPPUTOPUHU
3apy0eKHOr0 rocyAapcTBa.

B TIlocranoBnenun Ilnenyma BC P® ocBenieHsl BOIPOCHI, KOTOPBIE
YPETYJIUPYIOT MOMEHTHI, CBSI3aHHBIE C ONPENEIICHHEM TMOJCYAHOCTH CIOPOB
CUCTEME apOUTPaKHBIX CynOB Hamero rocygapctBa. B IlocranoBienun
YpEryJIupoBaH TaKOM aCHEKT, KaK BblJIauya JIOBEPEHHOCTH Ha MPEJACTABUTEILCTBO B
apOUTpaKHOM CYJie€ UHOCTPAHHOTO JIUIIA. Y Ka3bIBAETCS, YTO JOBEPEHHOCTD JOJKHA
OBITh M37aHa B COOTBETCTBUU C JIEUCTBYIOLIMM 3aKOHOAATEILCTBOM Poccuiickoi
®deneparuu. JloBepeHHOCTH, OPOPMIICHHBIE B COOTBETCTBUH C 3aKOHOIaTEILCTBOM
3apyOeKHBIX CTpaH, HE HMMEIOT IOPUIUYECKON CHIbI JUIsi apOUTpa)KHBIX CYJIOB
Poccuiickon ®@enepanumu.

dopMyNnHpOBKa «WHOCTPAHHBIC TpaxKJaaHe, JiMla 0e3 TIpakIaHCTBA,
OCYILIECTBIISIIOIIAE  MPEANPUHUMATEIBCKYID M HHYK  3KOHOMHUYECKYIO
JEATEIIbHOCTBY SIBJISIETCS] IOCTATOYHO «Pa3MbITOM» MO CPABHEHUIO C OIPEIEICHUEM
POCCHUICKOTO TpayKJaHWHA - UHAUBUIYaIbHOTO IpeAnpuHUMAaTens, faHHbIM B ATTK
P® (u. 2 ct. 27 AIIK PO®) [3, c. 16].

He siBnsiercs ncuepnoiBatomum npuBeA¢HHbIN B AIIK P® (cT. 247) nepeuenn
WHOCTPAHHBIX JIUI] - YYaCTHUKOB apOUTPaKHOTO Mporecca. K mnHOCTpaHHBIM JTUIlaM
- cyObeKTaM apOUTPaXKHOTO MPOoILIecca TAKXKe CIEAYET OTHOCUTH ITPU ONIPEACIIEHHBIX
ycnoBusix (ct. 251 AIIK P®) nHOCTpaHHBIE TOCYIAapCTBa, & B UCKIFOUUTEIBHBIX
CIIy4yasix U MHOCTPAHHBIX Tpax<aaH, jaull 6e3 rpaxkaanctsa (ct. 33 AIIK PD).

N3 nonoxenunit 4. 5 cr. 27 AIIK P® cnexyer, 4T0 K HHOCTPAHHBIM JIML[AM
AIIK P® OTHOCHT MHOCTpaHHBIE OpraHU3alluu, MEXIYHapOJHbIE OpraHHU3alllH,
WHOCTpPAHHBIX  TpaXJaH, Jidl ~ 0e3  TpaXJaHCTBA,  OCYIIECTBIISIONIUX
NPEANPUHUMATEIIBCKYIO  J€ATEeNIbHOCTh, €CIIM HHOE€ HE MPEAyCMOTPEHO
MeKyHapoaHbIM JIoroBopoM Poccuiickoin @enepaunn. CrenoBaTenbHO, MTOHATHE
«MHOCTpaHHbIE JUIA» - 00001ar0IIast KATErOpusl, UCIOIb3yeMas Jisl 0003HAYEHUS

JIVLI, UMEIOIIUX Pa3JIMYHbIN IPAaBOBOU CTaTYC.
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Pa3buparenscTBO A€ ¢ y9acTHeM WHOCTPAHHBIX JIUI B apOUTPAKHBIX CyaxX
BEJIETCSA MPEUMYIIECTBEHHO B COOTBETCTBUM C HAIMOHAIBHBIM IPOLIECCYaTbHBIM
3aKOHOJATENLCTBOM. ECin MexayHapoaHbiM qoroBopoM Poccuiickon denepanuu
YCTaHOBJIEHBI MHBIE MPABUJIA CYAOIPOU3BOICTBA, YEM TE€, KOTOPBIE MPETYCMOTPEHBI
3aKOHOJaTeNbCcTBOM Poccuiickoit  ®expepanmu, TO NOPUMEHSIOTCA MpaBHIIa
MEXIYHApPOJIHOTO JOTOBOpa. JTO OOYCIOBUIO HEOOXOJMMOCTh aHajinh3a IMPaBHII
CYIIONIPOM3BOJICTBA C TOYKH 3pPEHUS, BO-TIEPBBIX, OCOOEHHOCTEH MPABOBOTO
pETyIUpOBaHUSI PACCMOTPEHUA JI€Jl C MHOCTPAHHBIM 3JIEMEHTOM C TOYKH 3PEHHS
HAIIMOHAJIBHOTO 3aKOHOJATENIbCTBA M, BO-BTOPBIX, NPUMEHEHHUS M B LEJIOM
pean3anu TMOJIOKEHUA MEXAYHAPOJAHOTO M HMHOCTPAHHOTO MPOLECCYaTbHOIO
3aKOHOJATEJILCTBA.

OnHUM U3 OCHOBHBIX TOJOKEHUH apOUTPaKHOTO MPOILECCYyaTbHOTO
3akoHOJarenbCcTBa  Poccuiickon — Denepanuu  ABIACTCA  PACIPOCTPAHCHUE
HAIlMOHAJIBHOTO IPABOBOTO PEXMMa HA MPOMU3BOJICTBO IO JI€JIaM C Y4YaCTHEM
MHOCTPAHHBIX JIML. MTHOCTpaHHBIE JIMIA TTOIB3YIOTCS MPOLECCYATbHBIMU ITPABAMHU
1 HECYT MpolieccyalibHbIe 00513aHHOCTH HapaBHE C POCCUMCKUMHM OpPTaHU3AINAMHU U
rpaxaanamu. [IporieccyanbHbie JTBIOTHI MPEIOCTABISIOTCS MHOCTPAHHBIM JIMIAM,
€CJIM OHU MPEAYCMOTPEHBI MEXKYHAPOIHBIM TOroBOpoM Poccuiickoint denepannmu.

Bwmecre ¢ Tem, npeacTaBiasieTcsl COBEPIICHHO 0OOCHOBAHHBIM TIOJIOKEHHE O
TOM, 4YTO B MPOMU3BOJCTBE MO J€JaM C YYaCTUEM WHOCTPAHHBIX JIMI] BO3HHKAET
HEOOXOIMMOCTh aHAJIW3a MPABUJI CYJIONPOU3BOJICTBA C TOUYKH 3PECHUS, BO-TICPBHIX,
OCOOCHHOCTEHM MPaBOBOTO PEryJMPOBAHUSI PACCMOTPEHHS i€ C HWHOCTPAHHBIM
AJIEMEHTOM C TOYKH 3PE€HUS HAUMOHAJIBHOIO 3aKOHOJATENbCTBA W, BO-BTOPBHIX,
MPUMEHEHUSI W B LEJIOM pealu3alid MOJIOKCHUHM MEXAYHApOJHOTO U
MHOCTPAHHOTO MPOIIECCYaTbHOI0 3aKOHOATENIbCTBA [4, C. 125].

NMeeTcst MHOXKECTBO HEpas3pelieHHbIX (PaKTOPOB, KOTOPBIC 3aTPYIHSIOT
MPAKTUYECKOE MPUMEHEHHE YKa3aHHBIX MoJiokeHui. [IpobreMaTuyHbIM Tak U
OCTAIOTCA KOJUIM3MUA MEXKIY NPABOBBIMU PEKUMAMU HECKOJBKUX TOCYAapCTB, B

YaCTHOCTH 3TO KAacaeTcsi MOMEHTa BBIOOpa apOUTPa)KHOTO Cyja, KOTOphIe OyneT
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paccMaTpyBaTh BO3HUKIIMK CIOp. TPyAHOCTH TakKe BO3HUKAIOT B BONPOCAX
MPUBJICYEHUS] TOCYJApCTBA B KAadye€CTBE OJHOW W3 CTOPOH IIPU PACCMOTPEHUHU
apOUTpaXHBIM CY/IOM JIeJa.

[Ipu ompeneneHny MOACYTHOCTH 1€ C y9aCTUEM WHOCTPAHHBIX CyOBEKTOB,
B IIEPBYIO OYEpE/lb, YCTAHABIMBAETCA TOCYHAPCTBO, K MOJACYOHOCTH KOTOPOTO
OTHOCHUTCSI MaT€pUaJbHO-IIPABOBOM CIIOP, MOCJE YEro BBIACHSAETCS pOAOBas M
TEPPUTOPUAIIbHASA MOJICYTHOCTh BHYTPH TAHHOW CTPAHBI.

KomnereHnuus cyna B mpeienax rocyJapcTsa o pacCMOTPEHUIO IPaXAaHCKO-
MPABOBBIX CIOPOB C YYaCTHUEM HMHOCTPAHHOTO 3JJIEMEHTA ONPEACNSAETCS Kak
HAIIMOHAJIbHBIM 3aKOHOJATEIbCTBOM, TaK M MEKIYHAPOJIHBIMU JOTOBOPAMU WIIH
COIVIALIEHUAMU. B KOHTEKCTE MEXIyHAapOIHOIO YPEryJIUPOBAHUS TI'PAXKTAHCKUX
MPABOOTHOIIIEHUW, CBSA3AHHBIX C 3KOHOMHYECKOW NESATEIBHOCTHIO, HENb3s HE
3aMETUTh  B3aUMOJICUCTBHE  apOUTPAKHOIO  MPOIECCYalbHOTO  IpaBa U
MEKIYHApOIHOI0 YaCTHOIO IIpaBa.

B cooTBeTcTBMM C TPUHLUMIIOM HAIMOHAJIBLHOIO peXuMa oOecredyeHus
CYJIOIIPOM3BOJICTBA, MHOCTPAHHBIM CyOBEKTaM JEIETUPYETCS aHAIIOTMYHBIA 00beM
MPOIECCyaIbHBIX MPaB W O0S3aHHOCTEH, KOTOPHIM OO0JIAIal0T TpakIaHe U
OpraHu3alyyd TOCYJapCTBa, Ha TEPPUTOPUM  KOTOPOrO  OCYILIECTBISAETCS
apOUTpaXHOE MTPOU3BOCTBO IO ACIY.

Takum o0pazom, mpobsieMa ydacTHsi MHOCTPAHHBIX JHI[ B apOUTPakKHOM
nmpouecce Poccum sABnseTCS CpaBHUTENBHO HOBOW. B ropuanueckor Hayke
OTCYTCTBYET ILIEJIOCTHBIM B3TJIAJ HA JIaHHYIO NOpo0JeMy, KPUTHYECKOE
pacCMOTpPEHUE TIOJIOKEHUM JEeUCTBYIOIIETO0 apOUTPaKHOTO MPOIECCYaaTbHOTO
3aKoHoarenbcTa PO.

B 3akmroueHnn OTMETHMM, AEUCTBYIOLIEE 3aKOHOIATENBCTBO Poccuiickon
@enepanyu, pEryIvpyrOUIee BOMPOCH IMOJOKEHUS WHOCTPAHHBIX TPAXKIAH Ha
TEPPUTOPUH HAIIETO OCYAAPCTBA U NPEACTABUTEIBCTBA IPAXKIAH U OPraHU3alui B
POCCHUICKHX CyaaX B II€JIOM COOTBETCTBYET MEXIyHapoAHBIM TpeboBaHusM. [Ipu

3TOM CYILECTBYIOILIKE poOIeMBbI pa3BUTHUS 3aKOHOJIATEIhCTRA,
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PErJIAaMEHTHPYIOIIET0 IPaBOBOE IOJIOXKEHUE HWHOCTPAHHBIX TrpaxaaH B PO,
CBUIETENBCTBYIOT O TOM, YTO B IOPUAMYECKONM HAyKe U TMPAKTHKE HE
MPOAHANIM3UPOBAHBI €IlI€ B TOJHOM Mepe HEOOXOAUMbIEe TapaHTUU MPHUHIMIA
«HALIMOHAJILHOTO PEKUMay, 3aKperuieHHOro cT. 62 Konctutyuuu PO.

Tak, kak pa3OupaTeNbCTBO JI€l € YyYacTUeM HHOCTPAHHBIX JIUI[ B
apOUTpaKHBIX Cy/IaX BEACTCS MPEUMYILIECTBEHHO B COOTBETCTBUU C HAITMOHAIbHBIM
IpolLecCyalbHbIM 3aKOHOJATEIBCTBOM. Eciin  MEXIyHApOAHBIM JOTOBOPOM
Poccuiickoit @enepalii ycTaHOBIIEHBI MHBIE MPAaBUIIa CYJONPOU3BOJICTBA, YEM TE,
KOTOpbIE TMPEAYyCMOTPEHBl 3aKoHOAaTeNnbcTBOM Poccuiickoit ®denepanuu, TO
NPUMEHSIOTCS  TMpaBUja  MEXKIYHapOAHOTO  JOroBOpa. ITO  00YCIOBUIIO
HEOOXOMMOCTh aHaJIu3a MPaBUJI CYAOIPOU3BOJCTBA C TOUKU 3PEHMSI, BO-TIEPBbIX,
O0COOEHHOCTEW NPABOBOrO PETYIMPOBAHUS PACCMOTPEHUS 1€ C HHOCTPaHHBIM
JIEMEHTOM C TOYKH 3PEHMS HALUMOHAJIBHOIO 3aKOHOAATENIbCTBA W, BO-BTOPBIX,
OPUMEHEHUS W B [EJIOM pEAIU3alMMU  IOJOKEHUH MEXIYHAapOJIHOTO U
WHOCTPAaHHOTI'O MTPOLIECCYaTbHOr0 3aKOHOAATENIbCTBA.
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