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YYACTHUE AJIBOKATA B IIPOLUEAYPE ITPOBAIIUN

Annomayusn: B cmamve uccnedyemcs npasosoii cmamyc adsokama 8
npoyeoype npobayuu, Komopas A611emcs HO8bIM U OUHAMUYHO PA3BUBATOWUMCS
UHCIMUMYMOM POCCULicK020 npasa. Llenvio pabomul a6/151emcs KOMNIEKCHbILL AHANU3
delicmeyrowe2o  3aKOHOO0AMenNbCmed,  BbliAsleHue  Nnpobenlod 6  Npato8oM
Pe2yIupo8aruy yuacmusi a080KAmMa 8 npoyecce pecoyuanu3ayuu 0CyicoeHHvlx. B
cmamve aHAIU3UPYIOMCcs HOpMbl 3aKOHoOoamenvcmea o npooayuu 6 Poccuu,
paccmampusaemcs  3apyOediCHblll  ONblM U NPAKMUKA — 83AUMOOEtiCMBUS.
A0BOKAMCKO20 CO00OUecmea ¢ neHuUmeHyuapHou cucmemou. /lenaemcs 6vl800 0
HeoOXo00uMocmuy  3aKOHOOAMeNbHO20 3AKpeNnsieHUuss adeoKkama 6 Kaiecmee
NOJIHONPABHO20 CYObeKma npodbayuu, onpeoensomcs nymu OnMmuMu3ayuu poJiu
aogokama 6 obecneyeHuu NPaAé U 3AKOHHLIX UHMEPeco8 Uy, 6 OMHOUEeHUU
KOMOPbIX NPpUMeHsemcs: npoobayusl.

Knioueevle cnoea. npobayus, adsoxam, pecoyuanuzayus, OCYHCOEHHblI,

npaeosast NOMoOusb, y20Jj106HO-UCNOJTIHUMENIbHOE npaeso, 3ajuma npase.
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Abstract: This article examines the legal status of lawyers in probation
proceedings, a new and dynamically developing institution in Russian law. The aim
of this work is to comprehensively analyze current legislation and identify gaps in
the legal regulation of lawyers' participation in the resocialization of convicted
offenders. The article analyzes probation legislation in Russia, examines
international experience, and examines the legal community's interactions with the
penitentiary system. It concludes that it is necessary to legally recognize lawyers as
full-fledged subjects of probation and identifies ways to optimize their role in
ensuring the rights and legitimate interests of individuals subject to probation.

Keywords: probation, lawyer, resocialization, convicted person, legal

assistance, criminal-executive law, protection of rights.

B ycnoBusx rymaHn3anuyu COBpEMEHHOM YTOJIOBHOW IMOJUTUKHU POCCHUCKOTO
rocyJ1apcTBa MHCTUTYT MPOOAIIMU CTAHOBUTCS OJTHUM U3 KJIFOUEBBIX MHCTPYMEHTOB,
HaIlPaBJICHHBIX HA CHUWKEHHE YPOBHS PEUUIUBHON MPECTYNHOCTU U YCHEIIHYIO
pEUHTETpalUIo JIUI, OCBOOOJUBIIUXCA U3 MECT JIUIICHUSI CBOOOIbI, B OOIIECTRO.
denepanpHbiil 3akoH PO ot 06.02.2023 1. «10-®3 «O mpobanuu B Poccuiickoit
deneparum» (Ianee 3aKoH 0 MpoOalUK) 3a7105KUIT TPABOBYIO OCHOBY JIJISl OKa3aHUs
MOMOIIM OCYXIEHHBIM B colManbHOM anmantaruu. OpHako mis dpQekTuBHOU
peanu3anuy Leled Mpodaruyd HEOOXOJAMMO KBATH(HUIIMPOBAHHOE TMPABOBOC
COMPOBOXKJICHUE JTaHHOW TMpoueaypbl. Psn aBTOpOB OTMEUaeT, 4YTO BOIMPOCHI
MPaBOBOM TIOMOIIM OCYKJIEHHBIM JIMI[aM TpPeOyIOT MPUCTATHLHOTO BHHUMAaHUS
BCIIEACTBHE HMX  CJIadOro  3aKOHOJATENbHOro  yperyiumpoBanus.[4]  Dro
00CTOATENILCTBO MPEAOIPELieT aKTyalIbHOCTh OOpalieHus K BOMPOCY ydacTHs
aJIBOKATOB B TIPOIIEype MPOOAITUH.

[Tpobarus npeacTaBisieT cOO0M KOMIUIEKC Mep, IPUMEHSIEMBIX B OTHOIIICHUN
OCY>KJICHHBIX C IEJIbI0 KOPPEKIIUU UX COLIMAIBHOTO MOBEEHHUS, PECOIUaTU3aAIuU U
MPEIYIPEKICHUS  COBEPIICHUS  HOBBIX  NpECTyIUIeHWuH.  JlencTByromiee

3aKOHOJATEIbCTBO  3aKpeIulsieT TpU BHUAA OpoOaluu:  HUCHOJHUTEIbHYIO,
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NEHUTEHIIMAPHYIO U OCTHEeHUTEHIIMapHYy10. K cyObekTtaM npobaiuu 3akoHoAaTelNb
OTHOCUT (efepalibHble W PErHOHAJIbHBIE OpraHbl BiacTH, yupexnenus YUC,
IEHTPHl 3aHATOCTH W COLMAIBHBIC CIYyXKOBbI.[2] ABOKAT 3aKOHOMATENBEHO HE
OTHECEH K CyOBbeKTaM MpoOaliiu, 4To SBISIETCS CYIIECTBEHHBIM Mpobdeiom. Bmecte
C TeM, aJBOKaTypa MNpPHU3HACTCS EIWHCTBEHHBIM COOOIIECTBOM FOPUCTOM, Ybs
npodeccuoHanbHas 1eATEeIbHOCTh OCYIIECTBIISIETCS HA OCHOBaHUH 3aKoHa. B To ke
BpeMsl, cornacHo Konctutynuun P®, kax10My rapaHTHpyeTCs MPAaBO HA MOJIyYEHUE
KBAJIM(UIIMPOBAHHON Iopuanyeckoil momoniy. IlocTneHuTeHMapHas cTraiusi He
ABJISIETCA MCKIIIOYEHHEM — IIPAaBOBOE CONPOBOXKIECHUE 37ECh OCYILECTBIIAETCA B
paMKax «IpaBa Ha 3alHUTy B IIMPOKOM cMbIciey.[5] Takum 00pa3om, HEBKITFOUCHHE
aJBOKaTa B YHUCJIO CyOBEKTOB MpOOAIMU CO3AA€T PUCK HEMOJHON peanu3aiuu
KOHCTUTYLIMOHHBIX TapaHTHI.

HecmoTpsti Ha 3akoHOJATENbHBIA MpoOes, (PAKTUYECKH aJABOKATHI YKe
YYacTBYIOT B Mpoleaype npodanuu. ITO MPOSBISIETCS B OKAa3aHUU OeCIrIaTHOU
IOpUANYEecKoi moMomu. Tak, B pa3Iu4HbIX peruoHax, oT bpsHckoil obmactu u
Cankrt-IletepOypra no pecnyOnuku Mapuit D1, afBOKaTCKHUE MaiaThl 3aKJIIOYAIOT
cornamenust ¢ YOCHH o B3aumoaeiictBun B pamkax denepanbHoro 3akona PO
324-03 «O OecruiaTHOM IopuanYecKoi momomu B Poccuiickoit deneparmn»[9].
[ToMon1s OKa3bIBAETCSA B BUJIE IPABOBBIX KOHCYJIBTAIIUI, COCTABICHUS 3asBICHUN,
*ano0, xomxaraiictB. CoriacHO MOCIEIHUM TpeioxeHusM Muntocta Poccun, 3a
JUIAMU Ha MCHOJHUTEIBHOM M IMOCTIEHUTEHUMAPHOW MpoOalMK TMpeiaraercs
3aKpeNuTh MPaBo Ha OECIUIATHYIO IOPUINYECKYIO TOMOIIIb.

JlesTenbHOCTh aJBOKAaTa Ha 3TOM 3Talleé HE OTPAaHWYMBAETCS IMaCCHBHBIM
KOHCYJIbTUpOBaHueM. Tak, o muenuto J.I1. Makiko, afBOKaT BBICTYIIAET AKTUBHBIM
CyOBEKTOM JOKa3blBaHUs Ha JTale HWCIOJHEHUS MPUTOBOpa. AJBOKATHI
COZICMCTBYIOT BOCCTAaHOBJIEHWIO COLIMAIBHBIX CBSI3€H, IMOMOTalOT OCIApHUBATh
HEIMPaBOMEPHBIE PEILICHUS OPTaHOB OMEKHU U CITY>KO 3aHATOCTHU, a TAKKE YYaCTBYIOT
B MPOIIEIypaxX YCIOBHO-TOCPOUHOTO OCBOOOXK IeH s [7/] MexaHu3m peaOuInTaIvy,

3aJI0’)KCHHBIA B MOACIIN npo6au1/m, TECHO CBA3aH C IIPAaBOBLIM, @ HE TOJILKO C
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MICUXOJIOTUYECKUMHU U COLIMAIbHBIMU acnekTamu. ClieoBaTebHO, MPUCYTCTBUE
aJIBOKaTa SIBJISIETCS 0OBbEKTUBHON HEOOXOAMMOCTBIO JIJISl CO3/IaHUS TOJIHOIEHHOM
CUCTEMBI COLMAJIbHOM a/lalTalllu.

HecMoTpst Ha BblllieyKa3aHHbIE 3JEMEHTHI B3aUMOJICUCTBUS aJBOKATYphI U
YOCHUH B cdepe npobdanuu, KIOUEBONH MPOoOIEMO OCTaeTCs HEONPEAeTIEHHOCTD
cTaryca aJBoKara B mporueaype npobamuu. He sBissce cyObekTOM, aJBOKAaT Ha
sTame mnpolOaluu HE HMEET TNPSIMOro 3aKOHOJATEIBHOTO IpaBa TpeOOBaTh
ompeneneHHor wuHGopMammu oT yupexaenuin YUC, ero mporeccyaibHOE
IOJIO)KEHUE HE PErIaMEHTUPOBAHO. OJTO HE TMO3BOJSET B IIOJHOH Mepe
HCITI0JIb30BAaTh MEXaHU3MBbI aJJBOKATCKOTO 3aMpoca U 3allUThl aJIBOKATCKOW TaiHBbI.
[1.P. Ps6oB u O.A. Psa0oBa crnpaBeyiiBO YKa3bIBAlOT, YTO 3aIUTa U COOJIIOICHUE
IpaB, UHTEPECOB U CBOOO]T OCY>KIEHHBIX JIUI] ABJIIETCS BaXKHEUIIEH COCTABIIAIOIIEH
YCIICIITHOM pealn3aliui JaHHOTO HHCTUTYTA. [4]

Jlns paspenieHus ykazaHHOW TpoOJeMbl MPEACTaBIACTCS HEO0OXOIUMbBIM
BHECEHHME MU3MEHEHUN B 3aKOH O MpoOaIuu, B YacCTH JOIMOJHEHUS MOJOKEHUSIMH,
3aKPEIIAIONIMMH y4acTUe aJJBOKATa B poLEeaype MpoOalui B Ka4eCTBE CyObEKTa.
BaxxHo  wetko  kimaccupuUUpoOBaTh  BHIBI  MOMOINM  (KOHCYJBTAIWH,
MPEICTaBUTENBCTBO B CyJ]aX MO BOMPOCAM MCIOJIHEHUs Haka3zaHui U T. A). Kpome
TOTO, Tpeajaraercss pa3paboTaTh pPErjJjaMeHT B3auMOJCHCTBUSL aJBOKaTa C
yupexaeHussmu ®CHUH u nenTpamu npobaiyu, 3aKpenuB 3a 3allUTHUKOM MTPaBo Ha
O3HAKOMJIEHUE C MHAMBUAYAJIBbHON MPOrpaMMO PECOLMATU3ALMY O3 THOTO.

CpaBHUTENBHBIN aHAK3 TOKAa3bIBAET, UYTO 3apyOeKHBbIC MPABOMOPSIKHU,
takue, kak CIIIA wu crpansl EBpombl, Topaszmo TiIyOke HMHTETPUPOBAIU
MPaBO3alIUTHBIM KOMIIOHEHT B cuctemy npobauuu. Hanpumep, B CIIA ciyx0a
npoOaluy SBISETCS 4YacThiO CyAeOHONW CHCTEMBI, YTO MPEANOJaraeT BBICOKUI
ypoBeHb CcyaeOHOro KoHTpoJis.[8] B psime cTtpaH mMonenab OOIIMHHBIX HaKa3aHHUN
aKTUBHO UCIIOJIB3yeT aJBOKATOB JUIsl  peaju3aldd BOCCTAHOBUTEIHHOTO
npaBocyaus.[6] B poccuiickoii Hayke 0OOOCHOBBIBACTCS IEJI€COOOPAa3HOCTD

oOpareHus K 3apy0eKHOMY OMBITY U ero anantanuu.[6] M3yueHue 3apyOexHbIX
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MPaKTHUK MTOKa3bIBaeT, uTo dhPeKkTUBHAs TpoOaIys HEBO3MOKHA 0€3 HE3aBUCUMOTO
MIPaBOBOI'O KOHTPOJIS 3a COOJIIOJCHUEM IIpaB OCYXKIEHHOTO, YTO IOATBEPXKIACT
HEO0OXOMMOCTh YCUJICHHS POJIH aIBOKaTa B POCCUHUCKONW MOJICIIH.

[TonBoast wTOr, ClIEAyeT KOHCTAaTUPOBATh, UTO CTAHOBJICHWE HWHCTUTYTa
npobaruu B Poccun HEBO3MOKHO paccMaTpyBaTh B OTPBIBE OT 00€CTICUEHUS TIPaB
OCY)XJICHHBIX. AJIBOKAT SBIISETCS KIIOYEBOW (PUTypoil, CIOCOOHOM 00ecreyuTh
OamaHc MexAy MyOJIMYHBIMM MHTEpEcaMH TOCYJIapCcTBa B MPEAYIPEkKICHUU
MPECTYyIHOCTH W YaCTHBIMU HMHTEpEcaMd JIMYHOCTH Ha  CIPABEIJIUBYIO
peconnanu3anuto. JIelCcTByomee 3aKOHOIATENbCTBO, 3aKPEIUISIS IMUPOKUN CIIEKTP
COITMAILHBIX MEP, OCTABJIAET «OEJIbIM MSATHOMY» IPABOBYIO MTOMOIIL OCYKICHHBIM.
BHeceHre COOTBETCTBYIOIIMX W3MEHEHHH B 3aKOH O MpOOaAlyu C BKIIOYCHUEM
aJBOKAaTa B YHMCJIO CyOBEKTOB IMPOOAIMK CTAHET JOTMYHBIM IIaroM Ha MYTH K

TIOCTPOCHHIO MTPABOBOTO TOCY1apCTBA.
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