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Annomayun. B cmamve paccmampusaromcs paziuunvie HOO0X00bl K
MOJIKOBAHUIO MEPMUHA «UCKTIOHUmMeENbHOe npaeo» U K COOMHOUIEHUIO 6 HeM
JUYHO2O U UMYUECMBERHO2CO IJIEMERMOE. Aemop pacemampuesaem maxkue Nn00X00bl
K MOJIKOBAHUIO UCKTIIOYUMETIbHO20 npaed, KAk onpedeﬂeﬂue ux 6 Kauecmee u Tu4YHslx
U UMywecneerHnblx, moJjibKO KAaK JUYHbIX HEUMYUWECMBEHHbIX nNpaes, d naxKoice
MOJIbKO KAaK UMYWECMBEHHbLX. Cmamus makoice noceAdAwena aHaiusy pasiudHblx
n00X0008 K 3HAYEHUIO U poJjiu UCKIIIOHUMEIIbHO20 npaed.

Knroueevie cnoea: ucknrouumenvroe npaeo, urmelleKmydjlbHble npaed,
abconromuoe npaeo, umywiecmeeHHoe npaeo, umMyulecmeo, uMyweCI’l’lGQHHbllZ
obopom.

Annotation. The article examines various approaches to the interpretation of
the term "exclusive right" and the relationship between personal and property
elements in it. The author considers such approaches to the interpretation of
exclusive rights as defining them as both personal and property rights, only as
personal non-property rights, and only as property rights. The article also analyzes
various approaches to the meaning and role of exclusive rights.
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Pe3ynbTaThI WHTEJUIEKTYaJIbHON NEeATEIIbHOCTH 17} CpeAcTBa
WHJVMBUAYAJIN3allMd BCE Yalle MUMEIT MECTO B COBPEMEHHOM HMMYIIECTBEHHOM
obopote. MckmountensHOe MpaBO SBISETCS OAHMMH W3 KIIOYEBBIX B CHCTEME
WHTEJUICKTYalIbHBIX MpaB, SBISSACH MJis MpaBooOiafaTeneil MaTepualibHbIMU
CTUMYJIAMH ISl CO3/IaHMSI PE3YJIbTaTOB MHTEIIEKTYaIbHOM IEATEIbHOCTH.

Panee ['paxxnanckuii kogekc Poccuiickoit @enepaunu (nanee — ['K PO) B
ctaTtbe 138 3aKpemisil CHHOHUMUYHOCTh TEPMHUHOB «UCKIFOYUTEIBHOE TIPABO» U
«UHTEIUICKTyaJIbHAsi COOCTBEHHOCThY [2]. Takoi moaxo B TOKTpUHE OOBSICHSIICS
TE€M, YTO JAHHBIE TEPMHUHBI XapaKTEPU3YIOT OJHY U Ty K€ KaTErOPHUIO0 C Pa3HBIX
CTOPOH: «HMHTEJUIEKTyalIbHasi COOCTBEHHOCTh» — C TOYKU 3PEHUS MOJIUTUYECKON U
PKOHOMHYECKON (PYHKUUH, «UCKIIOYUTEIbHOE NPaBO» — C TOYKU 3pEHUs
IOPUINYECKOTo copepkanus» [3, c. 141].

B.A. [lozopueB cuuTan, 4TO TEPMHUH «HUCKIIOUUTENIBHOE IPABO» JIOIT0E
BpeMsi  NOHUMAJCA  (PUIOJOTMYECKH,  «KaK  MpaBo,  IPUHAIJIEKAILEE
CHUCKJTIOYUTENIBHO» OAHOMY JIMILY, KaK Pa3HOBUIHOCTH OOBIYHOTO a0COIOTHOTO
1paBa, HO 3aKpEIUISIEMOro JIMIIb HAa HEMaTepHAIbHbIA OOBEKT», OJIHAKO, MO €ro
MHEHUIO, UCKIIIOUUTENBHOE MPAaBO UMEET 0C000E COJepKaHNE, OTINYAIOIIEE €ro OT
aOCOJIFOTHBIX ~ MpaB.  YUYEHBIM  BBICKA3bIBA  CIEAYIOUIYI0  MO3UIHUIO:
«VICKIIOYUTENBHOCTh COCTOUT HE B TOM, UTO IIPABO MPUHAJJICIKUT UCKITFOUUTEIHHO
OJIHOMY JIUIy, & B TOM, YTO OHO 3aKPEIUIIeTCS UCKIIOYUTEIBHO 3a JUIOM (WM
JIMIIaMH ), OTIPEIICIICHHBIM 3aKOHOM, U [0 OCHOBAHHSM, UM YCTaHOBJICHHBIMY [4, C.
197]

Jlo BxiroueHus B I paxknanckui kojekc P@® ydactu yerBepToM, B MPaBOBOU
JIOKTPUHE BEJIACh AUCKYCCHUSI O COOTHOILIEHUH B UCKITFOUUTEIHLHOM MPABE JIMYHOTO U
uMyIiecTBeHHOro 3imeMeHToB. CepreeB A.Il. yka3piBaj, 4TO HMCKIHOYUTEIBHOE
paBo HE CJIEeAyeT MOAPA3ACNATh Ha JMYHbIE U UMYUIECTBEHHbIE COCTABJISIOIIKE:
«IIpakTryecku m000€ U3 aBTOPCKUX IMPaB BKIIOYAET B ceOsl KaK JIMYHBIC, TaK U
UMYIIIECTBEHHBIE AJIEMEHTBl. Hepeako MX KOHKPETHOE COAEp’KaHWE CTaHOBHUTCS

SACHBIM JIMIIb U3 KOHTCKCTA, HAITPUMEP, KOraa U3BECTHA LEJIb, KOTOPYIO IIPECIICAYCT
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aBTOp IIPU OCYUIECTBJIECHUHM JAHHOTO IIPABOMOYHS WM IIOHATEH XapakTep
HapYyIICHHOI0 HHTepecay [5, c. 194].

NHuble yueHble-MpaBOBE bl MOHUMAIIN MO UCKIIOUUTEIIbHBIM MPABOM TOJIBKO
JUYHBbIE HEUMYIICCTBEHHbIC IIpaBa, HEPa3pbIBHO CBA3aHHBIE C AaBTOPOM U
HeTepeaBacMble, HEOTUYK/1aeMble. ABTOPBI JENaId JAHHBIA BBIBOJ MCXOIS M3
accoIMalui UCKJIIOYUTEILHOCTH JIaHHBIX MPAB C MOHOMOJMEW MX BIAJeiblia U
3aMpeTUTeIbHON (DYHKIINM, UCKITIOYAIOIEH U YCTpaHSIONIEeH BCeX TPEThUX JIUIL OT
UCTIOJIb30BaHUSI OOBEKTOB MHTEIUIEKTYaIbHBIX TIpaB [6].

B.A. Jlo3opiieB ObLT OJJTHUM U3 TPEJICTABUTENEH TPETHETO MOAX0a, COTJIACHO
KOTOPOMY HUCKJIIOUUTEIBHBIM IPAaBOM SIBISUINCh HMEHHO UMYIIECTBEHHbIE. C TOUKH
3pEHHS YUYEHOT0, UCKIIIOUUTEIHHOE MPABO OTHECEHO 3aKOHOIATENIbCTBOM «TOJIBKO K
UCIIOJIb30BAaHUI0, KOTOPOE HMMEET JIMIIb SKOHOMHYECKOE, HMYIIECTBEHHOE
CoJIep>KaHMe», TOrJa Kak JIMYHbIe HEUMyIlecTBeHHble mpaBa B.A. JlozopiieB
OTHOCHJI K TPAXKJIAaHCKOMY ITpaBy BOOOIIIE HE B KAYECTBE 00BEKTa IKOHOMUYECKOTO
obopoTa [4, c. 316]. JlaHHas TOuYKa 3peHHUs HaIllJla CBOE OTPaKEHHE B HBIHEIIHCH
penakuun [ 'paxnanckoro koxekca P®D: «Ha pe3ynbTaTbl MHTEUIEKTYaJIbHOU
JIEATEIIbBHOCTH U NIPUPABHEHHBIE K HUM CPEJICTBA MHIMBUAYAINU3alUU (PE3yJIbTAThI
WHTEJJICKTYaJIbHOU NIESITEIbHOCTU U CPEJICTBA WHIMBUAYAIM3AlUHA) MPU3HAKOTCS
WHTEJJIEKTYalIbHbIE TpaBa, KOTOpPHIC BKIIOYAIOT HCKIIOYUTENIBHOE IMPaBo,
SBJISIFOILIEECS] UMYILIECTBEHHBIM MPABOM, a TAKKE JINUHbIC HEUMYIIIECTBEHHBIE MTpaBa
¥ MHBIE TipaBay» [1].

B npaBoBoii nuteparype copMupoBaniach TOUKa 3pEHHUS, COTIIACHO KOTOPO
TEPMUH «UCKJIIOYUTEIBHOE IPABO» TPAKTYETCAd KaK MOHOIOJW3AIUsl IpaB HX
obnanareneM. CaMo Ha3BaHUE KUCKITIOUUTEIBHOE ITPaBO» MPHUCBOCHO ATUM MpaBaM
B CBSI3M C TE€M, UTO UX OXpPaHa B COBPEMEHHOM MPABE CBOJUTCS K MPEIOCTABICHUIO
YIPaBOMOYEHHOMY HCKJIFOUUTEILHON MPUBWIETUH WM MOHOMOJUU TPOU3BOIUTH
W3BECTHBIC JEHUCTBUS, JOCTABJISIONIME €My BBITOAY, WM HW3BJIEKATh BBITOY M3
MPOJYKTOB €ro TBOPYECTBA, C BOCIHPEHICHUEM BCEM JPYTUM MPOU3BOIAUTH 3THU

JNCHCTBUS WIIM M3BJICKATh BBIFOJY M3 3THX 00bekTOB [6]. CiemoBaresibHO, IEib
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UCKIIIOUUTENILHOTO IpaBa COCTOMT B TPENOCTaBICHUM HauboJiee MOJTHOTO
rOCIOCTBA MPaBOOOIAAATEINIO HAJl PE3YIHTATOM UHTEIIEKTYaIbHOM AESITENHHOCTH
WIM CpEACTBA WHAUBUIAYyAIM3allMd, KOTOpas JOCTUTraeTcss Kak B JII0OOOM
aOCOJIIOTHOM TIpaBe, MNpPU TIOMOILIM IOPUIUYECKOTO IMPUEMA, COCTOSIIETO B
IPEeIOCTaBICHUU aBTOpPY (IpaBooOIaAaTENI0) MpaBa Ha COBEPIICHUE ACHCTBHIA C
00BEKTOM C OJTHOBPEMEHHBIM 3alPETOM TPETHUM JIUIIaM COBEPIIATh aHAJIOTUYHBIC
JICHCTBHS ¢ JaHHBIM 00BEKTOM [7].

3HaYeHHUE W POJIb UCKIIOUUTEIHLHOTO MpaBa Mpeaonpenestorcs chepoit ero
MPUMEHEHUSI W LESMH, MOCTABICHHBIMU IE€pE] MCKIIOUUTEIbHBIM MPABOM KaK
CyOBEKTHBHBIM TPaXJTaHCKUM TMpaBoM. Ha ceromHsimHuii JIeHb CYIIECTBYIOT
HECKOJIbKO MOAXOAOB K 3HAYEHHUIO M POJIM MCKIIOUYUTEIbHOro mpasa. CoriacHo
MEPBOM W3 HUX, UCKIIOUUTEIIBHOE MPABO SBJISIETCA «IIPABOM Ha eUCTBUS». JlaHHas
NO3ULHKA O3HAYAET, YTO MCKIIOYUTEIBHOE MNPAaBO MPEACTABIAET IOPUIUUYECKYIO
BO3MOYKHOCTh COBEPILECHHSI W3BECTHOIO poja ACHCTBUH C YCTpaHEHHUEM BCEX
IpOYUX OT TMOJpPaKaHUS, TMACCUBHBIMU CyOBEKTaMH HCKIIOYUTEIbHBIX TpPaB
SBJIAIOTCSL BCE COTpak/laHe, a MPaBO BO3HUKAET HE3aBUCHMO OT BOJIM MACCHUBHBIX
cyOnekToB. Hapymmrenem mnpaBa MOXKET OBITh KaXKIblid, TMO3BOJIMBIIMKA ceOe
nofo0HbIe e JAeicTBUA. B  cOOTBETCTBUM €O BTOPOM TOYKOW 3pEHUs,
MCKIIFOUUTEIFHOE MIPABO CO3/IAET 3alPET Ha COBEPLIECHUE ONPEEICHHBIX JEHCTBUN
BCEM U KaXIOMY, 3a HCKIIOUCHHEM IMpaBOOOIaaaTesisa, KOTOPhIM MOMXET WX
COBEpILIATh HE B CWJIY HaJW4Ms Y HEro CIeluuajbHOro MpaBa, a B CUIY OOIIEro
JTI03BOJICHHUSI, €CITU, OTCYTCTBYIOT CIIEHIUAJIBHBIE 3aMIPETHI, TO €CTh SABIISIETCS «IIPABOM
3anpelnieHus». TpeThsi TouKa 3peHHUsl SIBISETCS KOMIIPOMUCCHOW U 3aKJIFOYAETCS B
TOM, YTO UCKIIFOUUTEILHOE MPABO MOIpa3yMeBaeT HAIMUKE 3aMpeTa, OJHAKO HE KaK
COCTaBHOTO JJIEMEHTa JTOTO TpaBa, a Kak OOECIEYHMBAIONIETO €ro IPaBOBOTO
BEJICHUS1, UCXOJSIIET0 OT 3aKOHOIATENS U a[peCOBAaHHOTO BCeM U KaxaoMy. [IpaBo
3anpeniaTh T€ WM WHBbIE JEUCTBUS MPUHAIICKUT TOJIBKO 3aKOHOJATEIIO.

CyObeKTUBHOE TPaBO W 3alpeT SBISIOTCS (yHIAMEHTAIBHBIMU FOPUINYECKUMHU
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KaTeropusiMi, HO UX COOTHOIIEHHE MOXKET OBITh Pa3IMYHBIM M HU TPU KAKUX
00CTOATEILCTBAX HEAOMYCTHMO UX 00beauHeHHE [7].

[ToBOIst U TOT BBINIIECKA3aHHOMY, CTOUT CKa3aTh O TOM, YTO HCKITIOYHTEIHHOE
NPaBO SIBISICTCA OTACIBHBIM BHIOM HHTEIUICKTYAIbHBIX TIPaB, PETYIHPYIOMINX
OOIIIECTBEHHBIE OTHOIICHHUS B 0CO0OW cdepe YeIOBEYECKOW MAeATeTbHOCTH —
MHTEJUIEKTYAJIbHOU. VCKITFOUMTENbHOE MPAaBO — 3TO MUMYILIECTBEHHOE IIPAaBO Ha
pE3yNIbTAT MHTEIUICKTYaIbHOU ACSITEIFHOCTY WM HA CPEACTBO WHAMBHIYTA3AIIHN
KOTOPOE€ BBIPAXKAETCS B BO3MOXKHOCTH HCIOJIB30BaTh TAKOW PE3yJIbTAT WM TaKOe
CPEICTBO MO CBOEMY YCMOTPEHUIO JIFOOBIM HE IPOTUBOPEYAILIUM 3aKOHY CIIOCOOOM.
Jlonroe BpeMsi B IOPUIUYECKON JOKTPHHE OTCYTCTBOBAJ EIWHBIA IOAXOJ] K
TOJKOBAHHIO  HWCKJIFOUYUTEIBLHOTO TpaBa: OJHU  aBTOPHl  CUUTAIHU, YTO
UCKJTIOUUTENIFHOE MPABO HE CIIEAYET MOAPA3/CIATh Ha JIUYHBIC U UMYIIECTBEHHBIC
COCTABJISAIONINUE, APYTUE TIOHUMAJIH 0T UCKIIFOUUTEILHBIM IIPABOM TOJILKO JINYHBIC
HEMMYIICCTBEHHBIC MPaBa, HEPA3PhIBHO CBSI3aHHBIC C ABTOPOM M HEIepeaBacMbIe,
HEOTUYKJIaeMble, a MPEICTABUTEIHN TPETHEro MOX0/1a PUICPKUBATUCH MHEHUS O
TOM, YTO UCKJIFOUUTEIHHBIM IIPABOM SIBJILTCh UMEHHO UMYIIIECTBEHHBIC. 3HAUCHUE
¥ POJIb UCKITIOYUTEIIFHOTO MTpaBa BBHITCKACT U3 X Ha3BaHWS U 3aKJIFOUASTCS B TOM,
YTO HX OXpaHa B COBPEMEHHOM TIpaB€ CBOJUTCS K MPEIOCTABICHUIO
HEMaTepualbHBIX  OJar B TONB30BAaHHE  OJHOMY  YIOJHOMOYEHHOMY

3dKOHOOATCIIbCTBOM JIMITY, YCTPAHAA BCCX HA TO HC YIIOJTHOMOYCHHDbIX.
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