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HEJEVCTBUTEJBHOCTH CAEJIOK ITPU BAHKPOTCTBE
IOPUINYECKI'OI'O JIMIIA

Annomayuna: Cmamvsi noceiweHa U3y4eHulo 00CMoAmenbecms, npu
KOMOPbIX 803MONCHO OCHOPUMb COENKU IOPUOUYECKO20 JTUYd, HPUSHAHHO2O
boankpomom. Iloopobno paccmampusaromcsi pazsHoO8UOHOCU HeOeUCEUMEIbHbIX
COeNoK, 0003HAYAOMCS KpUumepuu HPUSHAHUS COENKU HeOeluCmeumenbHol, da
makaice Oemanvho pazoupaemcs cooepoicanue Ilocmanosnenue [lnenyma BAC PD
om 23.12.2010 Ne 63 «O nekomopwvix 80npocax, C68A3aHHbIX C NPUMEHEHUeM 21A8bl
1. I @eoepanvroco 3axona «O HecocmosmenvHocmu (bankpomcemee)y.

Knwueswvie cnosa: necocmosmenvnocmsv (OAHKpOMCmaeo), opuoudeckue
auya, ocnapueanue coenox, apoumpadxicHvlli Ynpasisouwull, 3a0014#CeHHOCb.

Annotation: The article is devoted to studying the circumstances under which
transactions of a legal entity declared bankrupt can be challenged. It provides an
in-depth analysis of various types of invalid transactions, outlines criteria for
declaring a transaction void, and thoroughly examines the content of Resolution No.
63 of the Plenum of the Supreme Arbitration Court of the Russian Federation dated
December 23, 2010, titled «On Certain Issues Related to the Application of Chapter
I11.1 of the Federal Law «On Insolvency (Bankruptcy)».
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B ®enepanbaom 3akoHe oT 26.10.2002 Ne 127-03 «O HECOCTOSATEIBHOCTH
(bankpotcTBe)» (masee — 3akoH O OAHKPOTCTBE) 3aKPEIUICHO OTpECIICHNE
HECOCTOATEILHOCTH (0AHKPOTCTBA) — 3TO HECHMOCOOHOCTH JOJDKHUKA B IOJTHOM
o0beMe yI0BICTBOPUTH TPeOOBAHUS KPEIUTOPOB IO JICHEKHBIM 0053aTEILCTBAM, O
BBITJIATE BBIXOJIHBIX MOCOOWN W (Wy) 00 oriate Tpyda JWIl, paOOTaroONuX WITH
paboTaBIIUX MO TPYIOBOMY JIOTOBOPY, U (WJIM) UCHIOJHUTH 00SI3aHHOCTH 10 yIIaTe
00s13aTeNIbHBIX TUIATS)KEH, MPpU3HAHHAS apOUTPaKHBIM CYJIOM WJIM HACTYIHBIIAS B
pe3yJibTaTe 3aBEPIICHUS POIEAYPhl BHECYICOHOT0 OaHKPOTCTBA TpakaanuHa [4].

Cornacno [I'paxnmanckomy koaekcy Poccuiickoit ®enepauuu IpU3HATH
OaHKpOTaMU MOKHO CIEAYIOIIUX IOPUIAMYECKUX JIMI[. BCE IOPUIMYECKUE JUIIA,
KpPOME€ PEJIUTHO3HBIX OpraHu3alui, MOJUTHYECKUX MapTUH, a TakKe Ka3eHHBIX
NPEANPUATHA U YUIpeKIeHUH (rOCYJapCTBCHHYIO KOPIOPAIMIO WM KOMIIAHUIO
MOJKHO TPHU3HATH OAHKPOTOM, €CIIH 3TO MPEIyCMOTPEHO (heepaabHbIM 3aKOHOM)
[3].

B xone npornenypsl 6aHKPOTCTBA IOPUIUYECKOTO JIUIA CYJ MOXKET MPU3HAThH
CHCJIKU JOJKHUKA C KOHTPAreHTaMH, COBEPILICHHbBIC 32 OMPEACIICHHBIN Mepruo 10
NPU3HAHUS JOJDKHUKAa OaHKpPOTOM, HEICHCTBUTEIbHBIMU. HeneicTBuTebHBIC
CHEJKU OBIBAIOT OCTIOPUMBIMU U HUYTOXKHBIMU.

[.®. IllepmieneBnd mnucan, 4YTO HEACHCTBUTEIBHBIE CHEIKH JCIATCA Ha
OCHOPUMBIE U HUYTOXKHBIE M OTIUYAIOTCS JAPYT OT APyra MHTEPECAMH, KOTOPBIE
3aTparvBaeT HEeICUCTBUTENbHAS cliefika. Tak, o ero MHEeHHIO, ClIeJIKa MPU3HACTCS
HUYTOYKHOMU, €CJIM 3aTparuBaeTcs MyOIMYHBIH HHTEPEC, OCTIOPUMON — YacTHBIE [2,
c. 123].

CylecTByeT HECKOJIBKO BUIOB OCIIOPUMBIX CACJIOK IOPUINYECKOTO JIUIIA!

1. CoBepiieHHass B OPOTHUBOPEYMH C  LEIAMH  JICSITEIbHOCTH

ropuaudeckoro auna (ct. 173 I'K PD);
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2. CoBepuieHHasi 6e3 HEOOXOUMOTO B CHITy 3aKOHA COTJIACHS TPETHETO
JUIa, OpraHa IOPUIUYECKOTO JIMIA MM TOCYJapCTBEHHOTO OpraHa JuboO opraHa
MecTHOro camoymnpasieHus (ct. 173.1 T'K PO);

3. CoBepiieHHass ¢ HapylIeHHEM MPEJICTABUTEIEM WM OpPraHoOM
ropunnueckoro auna (ct. 174 'K PO).

CormacHo 3akoHy O OaHKPOTCTBE, MOKHO BBIICIUTH CICAYIOIINE BUIIBI
OCIIOPUMBIX CIEJOK: MOJO3PUTENIbHBIC U CACIIKH C MPEAIOUYTEHUEM.

[logo3purenvHas  chenka —  3TO  CHOEIKa, KOTOpas  IMpU3HaHA
HEJCHUCTBUTEIBHOM B CHJly HEPABHO3HAYHOCTH HCIIOJIHEHHMS BCTPEYHOIO
00s13aTeIbCTBA JPYrOi CTOPOHOU CIETIKU, B TOM YHCIIE B CIIydae, €U 1IeHa TaHHOM
CACNKYA W (WIM) HUHBIC YCJIOBHUS OTJIMYAIOTCS OT LIEHBI W (WJIM) UHBIX YCIIOBHUM
aHAJIOTUYHBIX CJIEJIOK.

[Ipu3HaKu NOI03PUTENBHON CAETKU:

1. CTOMMOCTh TEPENAaHHOTO B PE3YJIbTATE COBEPUICHUS CHCIKU WIIU
HECKOJIbKMX B3aUMOCBSI3aHHBIX CIEJIOK UMYIIECTBA JIUOO MPUHSTHIX 003aTENIbCTBA
u (W) 00S3aHHOCTH COCTaBJSIET ABajJllaTh U 0o0Jiee MPOIEHTOB OagaHCOBOM
CTOMMOCTH aKTHUBOB JOJDKHHKA, a JJI1 KPEAUTHOM OpraHu3aluu - 1ecsiTh U 0oliee
MPOLIEHTOB 0AJTAHCOBOI CTOMMOCTH aKTUBOB JOJDKHUKA, OMPEACIICHHOM 110 TAHHBIM
OyXTaJTepCKOl OTYETHOCTH IOJDKHUKA Ha MOCIEIHIO OTYETHYIO ATy Mepea
COBEPILIEHNUEM YKa3aHHBIX CIEJIKH WU CIEIIOK;

2. M3meHeHne MecTa >KUTENbCTBA WM MECTa HaXOXACHHS JIOJKHHKA
nepes COBEPIICHHWEM CHEIKH WM TO0CJ€ €€ COBEpUIeHHs 03 yBeIOMIICHUs
KPEAUTOPOB, JHOO CKPBLI CBOE MMYIIECTBO, JHMOO YHHUYTOXKWI WU HCKa3UJ
MIPaBOYCTAHABIIMBAIOIINE JIOKYMEHTBI, JOKYMEHTbl OyXTraJTepcKod U (MiIM) WHON
OTYETHOCTH HWJIM YYETHbIE JOKYMEHTBI, BEIEHUE KOTOPBIX IIPEITyCMOTPEHO
3aKOHOJaTeNbCTBOM Poccuiickoit @enepanuu, 1100 B pe3yibTaTe HEHAAJIEKAIIETO
VCITOJIHEHUSI JOJKHUKOM OOSI3aHHOCTEH 10 XPaHEHUIO U BEJICHUIO OYXTalITepCKOM

OTYETHOCTH OBLIIH YHHUYTOKCHBI NJIN UCKAKCHBI YKA3aHHBIC JIOKYMCHTbI,
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3. JIOJKHUK MPOA0KAET OCYIIECTBIATH MOJIb30BaHNUE U (MJIM) BIIaJICHUE
TUM HMYIIECTBOM WJIM JaeT YKa3aHud 00 OmpeleleHUU CyabObl JaHHOTO
MMYIIIECTBA €ro COOCTBEHHUKY IIOCJIE TOr0 Kak Oblja COBEpLIEHA CHEJKa IO
nepeaaye MMyIIecTBa.

Cnenka ¢ mOpeAnoyYTEHWEM — 3TO  CHENKA, KOTopas IpU3HaHA
HEJCHCTBUTEIBHON B CHJIy TOrO, YTO OKa3aHO MPEANOYTEHHWE B OTHOILLEHUU
YAOBIIETBOPEHUS TPeOOBAHUI OTHOTO KPEUTOpA MEPe IPYTUMHU.

[Ipu3HaKKU CAEIKH C MPEATIOYTEHUEM:

1. Cnenka HampaBieHa Ha oOOeclieueHHE HCIOJHEHMsI 0053aTenbCcTBa
JOJDKHUKA WIA TPETBETO JHULA NEPEX OTACIBHBIM KPEAUTOPOM, BO3ZHHUKILIETO 10
COBEPLICHUS OCITAPUBAEMOU CEIIKU;

2. B03MOXHO U3MEHEHHE OYepear KPEAUTOPOB 0 YAOBJIETBOPEHUIO UX
TpeOOBaHMI MO 00s3aTEIBCTBAM, BO3HHMKIIUM J0 COBEPIICHHS OCIIApUBAEMONU
CHEJIKH;

3. Bo3M0XHO yJ0BII€TBOpEHUE TPEOOBAHMUS OJJTHOTO U3 KPEAUTOPOB, CPOK
KOTOPOTO €IIe HE HACTYNHII, IEpe IPYTUMHU, CPOK UCIIOTHEHHS 00A3aTENbCTB YiKE
HACTYMWI, HO HE HCIIOJIHEH;

4, Bo03MOHO coBepllieHne CACNKH, KOTOpasi MpHUBEa K NPEANOYTEHHUIO B
OTHOUIEHUHU YIOBJIETBOPEHUSI TpeOOBAaHUM, CYILECTBOBABIIMX JO COBEPILICHUS
OCIIapyBaeMOM CIEJIKH, IEPEe] OTHUM KPETUTOPOM, YeM ObLIIO ObI OKAa3aHO B CIIyyae
pacyeToB ¢ KPEAUTOPAMHU B MOPSAKE OUEPEAHOCTH.

Cornacno IlocranoBnenuto Ilnenyma BAC P® ot 23.12.2010 Ne 63 «O
HEKOTOPBIX BOMpOCaX, CBsI3aHHBIX ¢ mpuMmeHeHueMm riasbl |ll.1 denepanbHoro
3akoHa «O HecocTosTeTbHOCTU (OaHKPOTCTBE)» (nanee — [loctanoBnenue [1nenyma
BAC P®) caenka ¢ mpeAno4YTeHUEM, COBEPILICHHAS! HE PAHEE YEM 3a IIECTh MECSIIIER
M HE TMO3JHEE YeM 3a OJIMH MeECHl 10 MPUHATUA 3asBICHHUS O OaHKPOTCTBE,
MPU3HAETCA HEJIEUCTBUTENILHON HA OCHOBaHUM 1. 3 ¢T. 61.3 3akoHa 0 OaHKPOTCTBE
B HAJIWYMS YCJIOBUH, MpeaycMoTpeHHbIX m. 1 cT. 61.3 3akoHa o GaHKpOTCTBE, a

TaK)Ke JIMIO, OCIIAPUBAIOLIEE CHENKY, A0Ka3aJl0, YTO KPEAUTOPY WU UHOMY JIMILY
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HA MOMEHT COBEpIICHHUS JIaHHOM CHENKH [OJDKHO WM ObUJIO H3BECTHO O
HEIJIATe)KECIIOCOOHOCTH ~ WJIM  HEJAOCTaTOYHOCTM  HMMYIIECTBA, MU 00
00CTOSTENIHCTBAX, HA OCHOBAHWW KOTOPHIX MOKHO MPUHTH K BBIBOAY O MPHU3HAKE
HETUIATS)KECIIOCOOHOCTH MM HEAOCTATOYHOCTH UMYIIiecTBa [5].

K ycrnoBusM, KOTOphle yKa3bIBalOT HA JaHHBIE OOCTOSTEIHCTBA OTHOCSTCS:
HEOJHOKpPATHOE OOpaIieHne IOKHUKA K KPEIUTOpPY C MPOoCchOOH 00 OTCpouKe
JI0JITa TI0 TMPUYMHE HEBO3MOXHOCTH YIUIAThl €r0 B M3HAYAJIBHO YCTAHOBJICHHBIM
CPOK; HM3BECTHOE KpeauTopy (KpEAWTHOW OpraHW3alfH) IJIUTEIHHOC HATUYHC
KapTOTEKH 10 OaHKOBCKOMY CYETY JOJDKHHKA (B TOM 4YHCJIE CKPBITOMN);
OCBEJIOMJIEHHOCTH KPEAUTOPA O TOM, YTO JIOJDKHUK TOJ1ajl 3asBJICHHUE O MPU3HAHUU
ce0s1 0aHKPOTOM.

A.D. IMHASAWKIH NPUIEPKUBACTCS MHEHHUSI O TOM, YTO OCIIApUBATh CAEIKH
JOJDKHUKA, KOTOPhIE HE OTHOCSTCS K TPaKIaHCKOMY TIPaBy, a K APYTHM OTPACIISIM
npaBa, He jgomyckaetcs [1, ¢. 19].

Cornacao IlocranoBnenuto Ilnenyma BAC P® B xome OaHKpOTCTBa
IOPUIMYECKOTO JIMIIA MOTYT OCIIApUBAThCS TAKKME CIICIKU KaK: 1) TelCTBHUS, KOTOPBIC
MPEACTABISIOT COOOW BBIMOJHEHUE TPaKIaHCKO-TIPABOBBIX 00s3aTENBCTB (B
YaCTHOCTH, TUIATSKH 10 JICHSKHOMY JOJTY KPEIUTOPY TOJDKHUKOM M Iepeaada B
COOCTBEHHOCTh KPEIUTOpPa MHOTO WMYIIECTBA JOHKHUKOM), a TaKKe JCHCTBUS,
KOTOPBIE BJICKYT 3a CO00# MpeKpalieHue o0s3aTebCTBa (B YaCTHOCTH, COTJIAIICHNE
O HOBAIIMH, 3asIBJICHHE O 3a4eTe U T.J.); 2) BBIILIATa OILUIATHI TPY/1a, a TAKKE MPEMUN;
3) ymiaTa HajJoroB, COOPOB M TAMOXKECHHBIX IIIATEKEH CAMUM ILIATEIBIIUKOM HIIH
0 MOPYUYEHUIO YIIOTHOMOUYEHHOTO TOCYIapCTBEHHOT'O OpraHa O CIIMCaHUH CO CueTa
TJIaTENbIIKA ICHS)KHBIX CPEACTB U IPYyTHE.

Bpen umyniiecTBeHHBIM MpaBaM KPEAUTOpa — 9TO YMEHBIIIEHUE CTOMMOCTH
WM pa3Mepa UMYIIECTBA JIOJDKHUKA U (MJTH) YBEIMYCHHUE pa3Mepa UMYIIICCTBEHHBIX
TpeOOBAHMI K JODKHHUKY, a TAKXKE 3TO UHBIC IMTOCICACTBHUS IOPUANICCKH 3HAUNMBIX
JIEUCTBUN M TIOCJIEACTBUSI COBEPIIEHHBIX JOHKHUKOM CIIEJIOK, KOTOPBIC TPHUBEIH

HJIX MOT'YT IIPUBCCTHU K MOJIHOM MJIM YaCTUYHOM yTpaTc BOSMOKHOCTH KPpEAUTOPOB
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MOJIYYUTh yJIOBJIETBOPEHHE CBOMX TPeOOBAaHUMU MO 005S3aTEeNbCTBAM JOJDKHUKA 32
CYET €r0 UMYLIECTBA.

[Ipy3HakaMu NpPUYMHEHUS Bpela HUMYIIECTBEHHBIM IIpaBaM KpeauTopa
ABIAIOTCSA: 1) B MOMEHT COBEpPIICHHUS CHCJIKH JIOJDKHUK — yXKe  Obll
HETUIATe)KECTIOCOOHBI M HMMEJ HEJOCTAaTOYHOCTh WMYIIECTBA; 2) HWMEJ HHBIC
00CTOSITENhCTBA, MPETYCMOTPEHHBIE BO 2-5 ab3amax m. 2 cr. 61.2 3akoHa o
OaHKpPOTCTBE.

[TocnencTBreM NMpU3HAHUS CIACIKU HEJICUCTBUTEIBLHOMU SBIISIETCS TO, YTO BCE,
4TO OBLIO U3BATO Y JOJKHHUKA B CUITY HEJEHCTBUTEIBHOCTH CACIKH BO3BPAILIAETCS
o0paTHO B KOHKYpPCHYI0 Maccy. OJIHAaKO, €Clii HEBO3MOKHO BEPHYTh UMYILIECTBO B
JAHHYI0 Maccy, TO HEO0OXOAMMO BO3MECTHTh pPEAJbHYI0 CTOMMOCTH 3TOrO
UMYILECTBA HA MOMEHT €ro NpuoOpeTeHUus U YOBITKH, KOTOpbIE OBLIM BbI3BaHbBI
U3MEHEHUEM CTOMMOCTH MMYIIECTBa, omnupasch Ha mnosnoxenue ['K PD 06

06CTO$ITCJ'IBCTB8X, BO3HHKAOIMMX BCJICACTBUC HCOCHOBATCIIBHOI'O O6OFaIIICHI/ISI.
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