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HNPU3HAHME JIMIIA BE3 BECTH OTCYTCTBYIOILIIUM NJIN
YMEPIIUM: ITPOBJIEMBI ITPAKTUKHA

Annomayusn: Cmamobs nocesuena UCCIe008aAHUIO npoo.nem
NPABONPUMEHUMENLbHOU NPAKMUKU, 803HUKAIOWUX NPU PACCMOMPEHUU CYOaMu 0ell
0 NPUSHAHUU 2paxcoan 0e36ecmHo OmMCymcmeyIouuUMy U 00bAGIeHUU YMEPUIUMU.
Omcymcmesue 6 3axkonooamenvcmee (cm. 276 I'TIK P®) 3akpvimoeo nepeums
MaKux Juy HNpueooum K HEOOHO3ZHAYHOM)Y MOJIKOBAHUIO U (HOPMUPOBAHUIO
npomugopeuusou  cyoeonou  npaxkmuxu. O6ocHosvigaemcsi  HE0OX0OUMOCHIb
npunsamusi [locmanosenenus I[lnenyma Bepxosnoco Cyoa P® onsa ynuguxayuu
nO0X0008, 8 KOMOPOM Clledyem 3aKpenums NPUHYUN npuopumema opuoudecKol
yenu Hao QOpManbHLIM POOCMBOM U PA3bACHUMb KPUMEPUU OnpeoesieHusl
3auHmMepeco8anHbIX Y.

Kniouegvle cnoea: npusnanue 6e3gecmuo omcymcmeyouum, ooObvsasieHue

ymepuium, cyde6Ha}z npakmuka, ZPGJI‘C()(ZHCKMIZ npoyecc, saurnmepecoearnHnsvle jiuya,
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ocnapuedaHue peulernusl cyda.

Annotation: The article is devoted to the study of the problems of law
enforcement practice that arise when the courts consider cases of citizens being
recognized as missing and declared dead. The absence of a closed list of such
persons in the legislation (Article 276 of the Civil Procedure Code of the Russian
Federation) leads to ambiguous interpretation and the formation of contradictory
judicial practice. The article substantiates the need for a resolution of the Plenum
of the Supreme Court of the Russian Federation to unify approaches, which should
establish the principle of the priority of the legal purpose over formal kinship and
clarify the criteria for determining interested parties.

Key words: recognition of missing persons, declaration of deceased, judicial

practice, civil procedure, interested parties, contesting a court decision.

BBenenne

[Ipu3Hanue TpaxkJaHuHa OE3BECTHO OTCYTCTBYIOIIMM WM yMEPIIUM
SBJIIETCS] UCKJIFOUUTENIbHBIM CYJIEOHBIM MEXaHW3MOM, TO3BOJISIONIUM Pa3pEIIuTh
MPAaBOBYIO  HEOMPEACICHHOCTh, CBSI3aHHYI0O C HMCYE3HOBEHHUEM  YEJIOBEKA.
OcHoBBIBasiCb Ha TmoJoxkeHUsX ['paxaaHckoro koaekca (cr. 42, 45) wu
['paxxganckoro mporeccyanbHoro kojekca (ri1. 30), cyabl mpu3BaHbl 00€CTIEUNTh
OaJlaHC MHTEPECOB BCEX BOBJIEUEHHBIX CTOPOH. OJHAKO, KaK MOKAa3bIBACT aHAIIN3
CyZeOHOM TPaKTUKH, TPUMEHEHUE JaHHBIX HOPM COMNPSDKEHO C CYIIECTBEHHBIMU
TPYAHOCTSIMHU.

[lenb cTaThu - aHamu3 MpoOJEMbI OMpeeeHUE Kpyra 3auHTEPEeCOBaHHBIX
JIUIT TIPU TIPU3HAHUY TPaKJIaH 0€3BECTHO OTCYTCTBYIOIIMMHU UITH YMEPIITUMHU.

B mnactosiiee Bpemsi cpenu mpoOsieM TPakKIaHCKOTO CYyAONPOU3BOACTBA
0c000€ MeCTO 3aHMMaET MpobeMa PAaCCMOTPEHUS JIENT O MPU3HAHUU TPaXKTaHUHA
0€3BECTHO OTCYTCTBYIOIIMM WJIM OOBSBICHUS yMmepmuM. Vcku 1o JaHHOMN

KATErOpUU 1€ U pPAHEE SBISUINCH PACIPOCTPAHEHHBIM SBICHUEM, a YYUTHIBAs
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COBPEMEHHBIE PEaJINu, KOJUYECTBO AEJI YKa3aHHON HANPABIEHHOCTH 3HAYUTEIBHO
BO3pOCIIO.

VYyacte (usmyeckoro JuIa B TPAKAAHCKUX  MPABOOTHOIICHUSX
IpeAnojaraeT Hajau4yhe CBEACHUN O MeCTe ero HaxoxjaeHus. Ecium ero mecro
HAXOXKJIEHUS HEU3BECTHO, 3TO BBI3BIBACT 3HAYMTENbHBIC TPYIHOCTH IS JAPYTUX
YYaCTHUKOB COOTBETCTBYIOIIMX OTHOmeHud. I[lomoOHast cutyanus Bieder
IPaBOBYID  HEOIPEAEIIEHHOCTh B  IPABOOTHOIICHHSX  COOCTBEHHOCTH,
0053aTEIbCTBEHHBIX, CEMEUHBIX M JPYTUX MPaBOOTHOIIEHUSX. UTOOBI M30exKaTh
IIPaBOBOM HEONPEEICHHOCTH, 3aKOHOM O0pa3oBaH MHCTUTYT OE€3BECTHOIO
OTCYTCTBUSI TpaxknanuHa (cratbu 42-44 I'paxxnaHckoro kojekca Poccuiickoi
deneparun) [1].

[Ipu3Hanue rpaxaaHrHa OE€3BECTHO OTCYTCTBYIOIIMM W YMEPIIHM - 3TO
IOpUMYecKas Mpoleaypa, KOTopash MOXET ObITh pealn3oBaHa IMPU HAIUYUHU
ONPE/ICICHHBIX YCJIOBUM W 3aKIIOYACTCA B NMPU3HAHUU TpakJIaHWHA YIIEAIINM
0e3Bo3BpatHo. CormacHo cr. 42 'K PO, npu OTCYTCTBUM CBEACHHII O MECTE
npeObIBaHUs TpaKJaHWHA OoJiee ToJa CyJ MOXKET MPHU3HATHh €ro 0e3BECTHO
OTCYTCTBYIOLIUM, a Oojiee 5 JIeT — OOBSIBUTh yMepIIUM. BaXkHO OTMETUTH, 4TO
JlaHHasi IPOLEAYypa PEaM30BbIBACTCS UCKIIOYUTENILHO B CYJ€OHOM MOPSIKE U3-3a
CTENIEHU €€ 3HAYUMOCTH.

Bepxoupiiit Cyn P® ykazanm Ha HEOOXOAUMOCTh BBISICHEHUS WHBIX
3HAYMMBIX 00CTOATEILCTB [2]:

1. [TonHOoEe OTCYTCTBHE KakoW-TuOO WHGOpPMAlUM O TpakAaHUHE IO
MECTY €ro >KMTEJIbCTBA;

2. OTCyTCTBHE MHBIX CBEJEHUI O €r0 MECTOHAXOKICHUY;

3. Hanuurie 00CTOSITENbCTB, KOTOPBIE YIPOXKAIKM MPONABIIEMY CMEPTHIO
WJIM Taf0T OCHOBAHUS MPEIoJiaraTh €ro TuOeib B pe3ysIbTaTe HECUaCTHOTO CIydas
(kak, HarlpuMep, HCYE3HOBEHUE B MOPE).

JlHeM cmepTH TpaKJaHWHA, OOBSIBICHHOTO YMEPIIMM, CUYUTAETCS JICHb

BCTYIUJICHUS B 3aKOHHYIO CUJTy PEIICHHUs Cy/1a 00 OOBSBICHUH €0 YMEPIIHM.
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B crnydae oO0bsSBICHUS yMEPIIUM TpakKIaHWHA, TIPOIABIIETO 0€3 BECTH IPH
00CTOSTENHCTBAX, YTPOXKABIIINX CMEPTHIO MJIM MAIOIIMX OCHOBAHHE MPEAIOoJaraTh
ero rubesib OT OMPEACICHHOTO HECYACTHOTO CiIydas, CyJl MOXKET NMPU3HATh JHEM
CMEpPTH JTOT0 TpaxJaHWHA JCHb €ro mnpeamnonaraemMoi rudenu (4. 3 cr. 45
['paxxmanckoro kojekca P®D).

Pemienne cynma o mnpu3HaHUM TpakJIaHWHA OE3BECTHO OTCYTCTBYIOIIUM
ABJISIETCS OCHOBAaHMEM JJId TMEepeJjayd €ro UMYIIECTBA B JIOBEPUTEILHOE
YIIpaBJICHUE JIPYTOMY JIMILY, OTIPEACIISIEMOE OPraHOM OIICKH.

B chnywae sBKM  rpaxjaHuHa, paHee MPU3HAHHOTO  OE3BECTHO
OTCYTCTBYIOUIUM WJIM YMEPIIHUM, CYJ OTMEHSIET MPEKHEE PEIICHUE MO 3asBJICHUIO
CaMOro TpaXKJaHWHA, a TaKXke II0 3asABJICHUIO 3aWHTEPECOBAHHBIX JIWII, 10
WHUIIMATUBE KOTOPBIX PacCMaTPUBAIOCH JI€JI0, BO30OHOBIISIET 1O HEMY
MPOM3BOJCTBO M BBIHOCUT HOBOE PEIICHHUE, KOTOPHIM OTMEHSET paHee
BbIHECEHHOE. [IpUHATHE HOBOrO PEIICHUS OTMEHSET YNpPaBJICHUE UMYIIECTBOM M
aHHYJIMPYET 3allUCh O €r0 CMEPTU B KHUTE TOCYAapCTBEHHOW PErucTpaluyd akToB
IrPaXKJaHCKOT'O COCTOSTHHUS.

[Topsimok mepecMoTpa pelieHUs IO CYIIECTBY HE  yperyJaupoBaH
MPOIECCYTbHBIM 3aKOHOIATEILCTBOM, YTO BBI3BIBAET OINPEICIICHHBIE TPYAHOCTH B
CyJIeOHOM MpaKTHKE.

OcnoBanueM g nepecMmotpa pemreHus no cr. 280 I'TIK P® [3] asistores
BHOBb OTKPBIBIIMECS OOCTOSTEIHCTBA, KOTOphIE HE OBLIM W HE MOTJH OBITh
W3BECTHBI paHee., MOCKOJIbKY OHU CTAHOBSATCS M3BECTHBIMU YK€ TIOCJIC BHIHECCHUS
yKa3aHHOTO pelleHus. Pernenue mo Aeiny O MEpecMOTpe paHee BBIHECEHHOTO
pelIeHus] O MPU3HAHUM TPaKJIaHWHA OE3BECTHO OTCYTCTBYIOIIUM WM yMEPITUM
BCTYIIa€T B 3aKOHHYIO CHJIy Ha OOIIMX OCHOBaHMSAX. Ero komuro HEOOXO0IUMO
HaIpaBUTh BCEM 3aMHTEPECOBAHHBIM B JI€JIE JIMI[aM, HU3BECTHBIM CYAY, IIPU 3TOM B
OpraHbl 3arca, COIMAJIBHOrO 00ECIeUYeHHUs, B OpraH ONEKH U IONEYUTEILCTBA B

00s13aTEILHOM MOPSIIKE.
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HezaBucumo oT BpeMeHM CBOEH SIBKM T'pa)JIaHUH MOXET MOTpeOOoBaTh OT
Jr000r0 JIMIIa BO3BpaTa COXPAHUBIIETOCS HMYILIECTBA, KOTOpoe Oe3BO3ME3THO
nepenuio K OSTOMY JIMIy Tociie OOBSABICHUS TpakJaHWHA YMEpIIUM, 3a
UCKJIIOYEHUEM CcilydaeB, npeaycMoTpeHHbiX 4.3 cT. 302 'K P® [1] (meHwru, a
TaK)Ke IIEHHble OyMard Ha MPEAbSIBUTENS HE MOTYT OBITh HCTPEOOBAHBI OT
JT0OPOCOBECTHOTO MpUOOpETaTEIs).

Cornacho cr. 46 'K PO [1] , numa, npuoOperiire UMyIIecTBO YMEPIIETO
0 BO3ME3JIHBIM ClleIKaM, O0O0si3aHbl €ro BEpPHYTh IMpPHU JIOKa3aHHOCTH HX
OCBEJIOMJIEHHOCTH O TOM, YTO TpaXXIaHWH >KUB. lIpn HEBO3MOXHOCTH BO3BpaTa
TaKOro HMMYUIECTBA B HAType BO3MEIIAETCS €ro cTouMocThb. lIpaBa, KoTOpbIe
IPEKPAaTUINCh B CBSI3U C OOBSBICHUEM TIpaKIAaHHMHA YMEPLIUM, HE MOTYT OBITh
BOCCTaHOBJICHBI.

Ho naxe npu Takom, Kazanoch Obl, YETKOM Pa3bsICHEHHHM 3aKOHOJATENS O
HNOHATUM W YCJIOBHM IPHU3HAHUS TpaxkJaHWHA O€3 BECTH OTCYTCTBYIOIIMM WJIH
YMEPIIUM HMEIOTCS HEKOTOpBIE MPOOEsbl, KOTOpBIE MOPOKAAIOT MPOOIEMBbI B
3akoHojAaTenbcTBe. OAHOM M3 IUIaBHBIX IPOOJIEM SIBISIETCA OIpeiesieHue Kpyra
3aMHTEPECOBAHHBIX JIML, TO €CTh JHI, KOTOPbIE€ IO 3aKOHY MOTYT OBITh
3asBUTEJISIMU U Y4acTBOBATh B PACCMOTPEHUU Jea.

Cratest 276 T'TIK P® [3] packpblBaeT BONpPOC MOJAYU 3asBICHUA O
NPU3HAHUU TpaXJaHWHA O€3BECTHO OTCYTCTBYIOLIIMM WM 00 OOBSBIECHUU €ro
yMEpUINM, HO HE NPEJOCTaBISET 3aKPbIThIA MEepevyeHb 3aUHTEPECOBAHHBIX JIMIL,
KOTOpbIE MOTYT BBICTYNaTh B POJI€ 3aABUTEIIS, TOITOMY Ha MPAKTHKE Yallle BCEro
TaKOMY JIMI[y HEOOXOJUMO CaMOCTOATEIbHO JOJT0 W YIHOPHO JOKa3bIBaTh
00OCHOBAaHHOCTb CBOEr0 HMHTEpeca Uil MNpUOOpeTeHHs JaHHOrO craTyca.
3akapsieea M.M. B cBoeM Hay4yHOM TpyJl€ CPaBHUBAET MOHSATHUS «3aSBUTEIb» U
«3aMHTEPECOBAHHOE JINLIO» U MOAYEPKHUBAET, YTO HE BCE JINLA, UMEIOLIUE NHTEPEC
MOTy BBICTyHaThb B poJie 3asBUTENsA, TaK KaK IOCICAHUNH 00s3aH HMETh

KIOPUANYCCKHIA HHTEPECH, & ITO JIOCTATOYHO CY>KAET BO3ZMOXKHBIN TIepedeHb [4].
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Pa3mebiTOCTB 3aKOHOJATEIbHBIX (bopMyITUPOBOK B BOIIpOCE
3aMHTEPECOBAHHOCTH JIMI] BBIHYXZA€T CyJIed JeHCTBOBAaTb [0 CBOEMY
YCMOTPEHHIO, YTO pa3pyllaeT €JUHCTBO NPaKTUKHU. (OAHO U TO K€ AEI0 MOXKET
OBITH MPUHSATO K MPOU3BOJCTBY U MIPOUTPAHO 3aIBUTENIEM TOJIBKO M3-3a PA3HULBI B
CYOBEKTUBHOM MHEHHHU CyJedl B pa3HbIX MHCTAHLUAX). B OgHUX ciiydasx cynbl
IIPU3HAIOT 3aMHTEPECOBAHHBIMU JINLIAMHU TOJIBKO TE€X, KTO MMEET MaTepHalbHO-
IIPaBOBYIO CBSI3b C MPONABIIMM (HACJIEIHWUKH, WKIUBEHLBI, KPEIUTOpPHI), a B
JAPYTUX PpacIIupsioT 3TOT Kpyr. Iloka3aTeslbHBIM NPUMEPOM PaCIIUPUTEIBHOIO
TOJIKOBaHUSl SIBJIIETCA J€J0 TpaXJAaHKW, COCTOSBIIEH C TPOINABIIUM B
HEe3aperucTpUpOBaHHOM (MciiaMckoM) Opake [5].

Oco0yto CIOKHOCTh NPEICTABISIIOT CUTYallUM, KOrJa ¢ 3asBICHUEM
oOpaImiarTcsl JalbHUE POACTBEHHUKH WJIU MOCTOPOHHHME Jula. Hampumep, cynbl
4acTO OTKAa3bIBAKOT IUIEMSHHUKAM B YAOBJIECTBOPEHUM 3asBJIICHUHA O NPU3HAHUHU
0€3BECTHO OTCYTCTBYIOIIMMH HX Ms/€H, JaXe €CIu peub UAET O ydaCTHUKAX
CnennanbHOM BOEHHOW omepauuu [6]. DTO CBA3aHO C TE€M, YTO IUIEMSHHUK HE
OTHOCHUTCS K YHCIY HACJIEAHUKOB MO 3aKOHY U HE MPUOOpETaeT MpaB Ha BHIILIATHI
VI MUMYILIECTBO MPOIMABILIEro, MO3TOMY €ro IOPUANYECKUN MHTEpEC MPU3HAETCS
OTCYTCTBYIOLLUM.

Kak wu3BecCTHO, Uil pa3bsICHEHUS HEYETKHX HOPM IIpaBa CYIIECTBYIOT
[loctanoBnenus Ilmenym BepxoBHoro Cyaa P®», koTopble NarOT NpPaBOBYIO
NO3UIMIO 110 OTAEIbHBIM KaTeropusM jAei. B gaHHOM nene Toke HEOOX0IMMO
NPUHATH JaHHBIA JIOKyMEHT. Pa3z0epem, modyemy 3TO Ba)XHO MMEHHO B JIaHHOMN
IpoLEaypeE.

IToctanoBnenne Ilnenyma BepxoBHoro Cyna P® mo nenam o npusHaHHH
rpaxkgaH O€3BECTHO OTCYTCTBYIOUIMMHU U OOBSBICHUU YMEPIIMMHU MOTIJIO Obl
CHUCTEMAaTHU3UpOBaTh CyNEeOHYI0O MpPaKTUKy H YCTPaHUTh HEOJHO3HAYHOCTh B
TOJIKOBAHUW HOPM ITpaBa.

B IlocraHoBieHUH MOXKHO yKazarh, uTo cTaThs 276 ['TIK PD nHe conmepxut

HCUCPIBIBAIOMICTO TICPCUYHA 3aMHTCPCCOBAHHBLIX JIMII, IIOCKOJIbKY IIOHATHC
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«(3AaMHTEPECOBAHHOE JIMIIO» OMPEAENAeTCS 4Yepe3 Haludhe HOPUIUIECKON
3aMHTEPECOBAHHOCTH, a He uepe3 (hopManbHbIN nepeueHb. Cyn TOKEeH OLEHUBATh
000CHOBaHHOCTb 3asIBJICHUSI UCXOS U3 IIeJiel, KOTOpbIE 3asBUTENb MPECIeayeT, U
CBSI3M 3TUX IIeJIeH C 3alIUTON €ro MmpaB WIM OXpPaHSEMBIX 3aKOHOM HHTEPECOB.
["'oBOpSt MPOCTHIM S3BIKOM, OTCYTCTBHE B 3aKOHE 3aKpPBITOTO MEPEYHS HE SIBISIETCS
NpEensTCTBUEM [IJIsi OOpallieHusi B CyJl. 3ajada cyda - IPOBEPUTh, HACKOJIBKO
3asiBJICHHAS 11€7Tb COOTBETCTBYET KPUTEPHUSIM IMPABOBOM 3aMHTEPECOBAHHOCTH, a HE
MEXaHUYECKHU MIPOBEPATH MPUHAIIC)KHOCTD 3asIBUTENS K KAKOMY-JIHOO CITUCKY.

Taxke cmemyer 4YéTKo MpommcaTh, YTO CyAbS HE BIpaBe OTKa3aTh B
MPUHATUU 3asBIICHUS HWCKIIOYMTEILHO HAa TOM OCHOBAHHMH, YTO 3asBHUTEIIb HE
SBJIIETCSI POJICTBEHHUMKOM TporaBiiero. PoacTBo — He 00s3aTeNnbHbIN KpUTepUid
3aMHTEPECOBAHHOCTH.  OmpeAensomuM  KPUTEPUEM  BBICTyMAaeT  HaJIW4YHC
KOHKPETHON IOpUJIMYECKON 1€, HalpaBlICHHOW Ha 3alllUTy TMpaB WU
OXpaHsIeMbIX 3aKOHOM MHTEPECOB 3asIBUTEIIS.

CrnenyeT YTOYHUTH KPyT HEHAQICKAITUX 3asBUTEICH, KOTOPhIE HE MOTYT
UMETh HHMKAaKHX IPABOBBIX OCHOBAHMM /I TMOJAYM 3asBICHUS. Tex JHIl, s
KOTOPBIX TpH3HAHWE TPpakIaHWHA OE3BECTHO OTCYTCTBYIOUIUM WA OOBSIBICHUE
€ro yMEPIIIUM BJICUET TPABOBBIC MOCIIEACTBUS, CBA3aHHBIC C 3AIUTON UX TIPAB UM
OXpaHsieMbIX 3aKOHOM MHTEpecoB. POJICTBO ¢ TPOMAaBIIUM HE SBISETCS
00s3aTEIBPHBIM ~ YCJIOBHEM, pEIIAlOIMM  (AKTOPOM  BBICTYIIAeT  HAIWYUE
KOHKPETHOU IOPUIMYECKON 3aMHTEPECOBAHHOCTH.. B 4aCTHOCTH, K HUM OTHOCSITCS:
POJCTBCHHUKH, HE SBIISIONIMECS HACACAHUKAMH (TUICMSHHWKH, JIBOIOPOIHBIC
Opathsi/cecTphl), a TaKXKe JHIA, Ybs 3aMHTEPECOBAHHOCTh UMEET UCKIIOYUTEIHLHO
MOpPAJIbHO-ITHYECKUI  XapakTep (Ipy3bs, HE UMEIONME MaTepuaIbHBIX
MpETeH3UI).

Takum obOpazom, mpoOiembl B chepe MpuU3HAHUS TPakJTaHWHA OE3BECTHO
OTCYTCTBYIOIIUM WJIM OOBSIBICHHUS €ro yMEpIINM TPeOYIT KOMIUIEKCHOTO
MOJIX0/1a, BKJTFOYAOIIETO COBEPIICHCTBOBAHNWE 3aKOHOJATENHbCTBA, YHU(DHUKAIIIO

CyZeOHOM MPAaKTUKW U MCIOJb30BaHNUE COBPEMEHHBIX TEXHOJIOTHI. DTO MO3BOJIUT
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o0ecneunTh OallaHC HMHTEPECOB BCEX YYACTHHKOB MPABOOTHOILIEHUH U

PEIOTBPATUTH 3J0YIOTPEOICHHUS.
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