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OI'PAHUYEHUSA HA IEPEXO/l JOJIX B YCTABHOM
KAIINTAJIE ITPU HACJIEJOBAHMHU U PA3JIEJIE J1OJIN MEXIY
CYIIPYT'AMUA

Annomayun: B nacmosweii cmamve asmop ucciedyem o0coOeHHOCmU
npaeoomﬂomeﬂuﬁ, B603HUKAWOWUX 6 pesylbmame nepexoda oonu 8 ycmasHom
Kanumane XO3UCMEEHHO20 061/14601’1/1661. AHCZJZMS’MpyIOmC}Z OZpAHUYEHUA npu
HACed08aHuu u pazoeie O0aU MedHCO) CYnpyeamu ¢ Y4emom 3aKOHOOAMENbHbIX
HOPM U NOJIOHCEHUU YCMasd.

Knrwouesuvie cnoea: xossiicmseenHvle 0o0uecmad, yCmagHbwlil KANUMa, nepexoo
001U 8 YCIMABHOM Kanumaie, HAc1e008anue 00au, pazoes 0oJu.

Annotation: In this article the author researches specifics of legal relations
arising as a result of a transfer of a share in an authorised capital of a business
company. Restrictions on inheritance and division of a share between spouses are
analysed, taking into account legislative norms and provisions of a charter.
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Bo3MoxHbIe oOrpaHudeHuss Ha TMEpexo] JO0JIM B YCTaBHOM KaIluTale
XO35MCTBEHHOIO 00IllecTBa YCJIOBHO MOKHO pa3eliuTh HAa YCTaHOBJICHHbBIC
3aKOHOM U MPEAYyCMOTPEHHBIE YCTAaBOM KOHKPETHOTO oOmiecTBa. K uncimy mepBbix

OTHOCATCA, HAIIPUMCP, 3allp€T Ha OTUYYXKIACHHUC, C€CIIM B PE3YJIbTATEC OTOI0 HEC
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OCTaeTCsl HU OJHOrO y4yacTHUKa (cT. 26 DenepanbHoro 3akoHa «O0 oOiecTBax c
OrpaHUYECHHOW OTBETCTBEHHOCTHIO» (manmee — D3 «O6 OOO»)); BO3MOXKHOCTD
OTUYXKJIEHHS JIOJIM TOJBKO B cilydae ee MmojHo oriatel (cT. 21 @3); 3amper
YIOBIETBOPEHUSI TpeOOBaHUM yupenuTened O BbIIUIATE JACHCTBUTEIBHOU
CTOMMOCTH [JIOJIM TIpU TPOBEJICHUM TPOIEAYpPbl HAOIIONECHUS B CBSI3U C
HeriatexxecrnocooHocTeio OO0 (cr. 63 D3 Ne 127 «O HeCcOCTOATECIbHOCTH
(6ankporcTBe)». Kpome 3aKOHHBIX OrpaHMYEHUM, CYHIECTBYIOT KOPIOpPATHUBHBIE,
KOTOpPBIE BBOJSTCS B JEUCTBUE YCTABOM KOHKPETHOTO 00IlecTBa. Tak, yCTaBHBIMU
OTPaHUYCHHUSIMU MOTYT OBITh: TIOJHBIN 3aMpeT Ha Tepeaavy JA0JU TPEThbUM JIMIIaM,
HEO0OXOJMMOCTh TOJYYEHHUS COTJIacUsi Ha COBEPIICHUE CCIKH IO OTUYXKICHHUIO
JIOJIU TPETHUM JIMIIaM, YCTAHOBJICHUE OMpPEACICHHON 1IEHBI OTUYXICHUS JT0JH, a
TaK)Ke BBEJCHHUE YCIOBUI O MOPSIIKE OCYIISCTBICHUS MPaB YYaCTHUKOB 00IIIECTBA.

Jlanee OyayT AeTaabHO PaCCMOTPEHBI OTPAHUYEHHUSI, BOSHUKAIOIINE B paMKax
MPAaBOOTHOIIEHUH TMpU TMepexoje J0JM B YCTaBHOM KanuTajie B Ciyyae
HAaCIIEIOBAHUS U pa3fiena I0JIu MEKIY CYIpyramu.

Cnenyer yd4ecTb, 4YTO JOJM B YCTaBHOM KallUTalle BXOJIAT B COCTaB
HaCJIeJICTBA M HACIICAYIOTCS Ha OOIMX OCHOBaHUAX coryacHo ctatbe 1176 'K PO,
OJIHAKO CYIIECTBYIOT OCOOCHHOCTH, KOTOPbI€ TPEOYIOT OTACIHHOTO PACCMOTPEHUSI.

[Ipexne Bcero CIOXKHOCTH B MIPABOIIPUMEHEHUH BBI3bIBAET HEOJHO3HAUHBIN
MOAXOJ K ONPENENICHHI0O MOMEHTa Mepexo/a IOJIM, MOCKOJIbKY OH HE Bcerja
COBIIJIa€T ¢ MOMEHTOM Tepexojia MpaB U 00s3aHHOCTEN ydyacTHUKA oOmiecTBa. B
MEepBOM cirydyae B cooTBETCTBUU ¢ 1. 4 cT. 1152 'K P® ciienyet roBopuTh 0 BpeMEHU
OTKpBITUSI HACIEJCTBA, BO BTOPOM, BO3MOKHOW HEOOXOJUMOCTH TMOJIYYCHUS
coTJlacusl Ha BKJIFOYEHHE B COCTaB WICHOB OOIIECTBA, MPEAYCMOTPEHHOM yCTaBOM.
Bce xe mpaBomoaTBepkaat0muM (PaKToM B 000UX CIydasx OCTACTCS PETUCTpaITs
npasa B ET'PIOJI [1].

Ha Bompoc 0 MoMeHTe HajAeleHHUs HacJeIHUKA IpaBaMu ydacTHUKA
oOIIecTBa HE MPEICTABIACTCS BO3MOXKHBIM OTBETUTH OJIHO3HAYHO. BO3MOXHO 2

BapuaHTa pa3BuUTUs coObITUiA. [1epBblil, KOrjga ycraB oOLIecTBa mpeaycMaTpruBaeT
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HEO0OXOAMMOCTD MOJIYYEHHS COTJIacHsl YJIEHOB OOIIECTBA U (MJIM) caMoro o0IIecTBa
Ha BCTYIUIEHHE B COCTaB Y4YacTHUKOB oOmiectBa. U BTOpo#, kKorma cormacus
OCTQJIHBIX YYaCTHUKOB 001IecTBa He Tpedyercs [2].

B cnyuasix, korga yctaB nmpelycMaTpuBaeT HEOOXOAMMOCTh OATBEPKICHUS
y4acTHUKaMU OOIIIECTBA MEPEeX0/ia MPaB WICHCTBA K TPETHUM JIUIaM, BO3HUKAET Pl
pasHoruacuii B tureparype [3].

OpHako B COOTBETCTBUU C IPaBOBOW MO3MIMEH, H3JI0KEHHOM B m. 13
[Toctanosnenus [1nenyma BepxosHoro Cyaa P® ot 29.05.2012 Ne 9: «O061ecTBO
00513aHO BBIIVIATUTh YYACTHUKY JACHCTBUTEIBHYIO CTOUMOCTD JIOJIU B CIIyYasiX, €Clu
yCTaBOM OOILIECTBA 3alpEUICHO OTYYKJIEHUE JOJU TPETbUM JIMIAM, a YYaCTHUKU
o0IIecTBa OTKAa3bIBAIOTCS OT TMPHOOPETEHUs €€ y YYacCTHHKA, HaMEpPEeHHOTO
IPOU3BECTU OTUYKJIECHUE JOJIN», YTO MOATBEPKIAET BO3MOXKHOCTh BKIIFOUEHUS B
yCTaB 3ampera Ha MPUoOpPETeHNE CTaTyca YYaCTHUKA TPEThUM JIALIOM [4].

Ha ypoBHe 3akoHOJATENbCTBA peIIaeTcs BOMPOC, CBS3aHHBIM €
BO3MOXKHOCTBIO BKJIIOUEHHSI B YyCTaB OOIIECTBA IMIOJIOXKEHHUS O TOM, YTO
npuoOpeTeHne MpaB y4acTHUKA OOIIECTBA APYTUMU JTUIIAMH JIOMTYCKAETCS JTUIIb C
coryacusi JApPYyrux 4WieHoB oOmiectBa. Tak, MO BoJie YYaCTHHUKOB MOXKET HeE
COCTOSITHCSI TIEPEXOJ] K HACJEeIHUKY MpaB M3 JOJU, YTO HE HCKIIOYaeT MpaBa
BBITUIATHI JIEHCTBUTEILHON CTOMMOCTH JIOJIM B KaUeCTBE KOMIICHCAIIHH.

Kpome Toro nmmeer MecTo BpeMEHHOM MPOMEXYTOK C MOMEHTA OTKPBITHS
HACJIEJICTBA 10 MOMEHTA OMpefeNieHusl mpaBonpeeManka. OOBIYHO HA 3TOT CPOK
JI0JISl TIEPEXOAUT B IOBEpPUTENbHOE yrpaBieHue. OIHAaKO Ha MPAKTHUKE BOSHUKAIOT
BOMPOCHI B OTHOILIEHUU MPENETIOB OCYIIECTBICHUS MOIHOMOYUN TOBEPUTEIHHBIM
YIPABISIONIUM JI0 TIPUHATHS HACJIEACTBA. 3AKOHOM HE 3alpeIIeHO OCYIECTBICHHE
OpraHU3alMOHHBIX IPAB YIPABISIIOMUM. Tak, cornacHo MyHKTy 4.7 MeTonnyeckux
pexoMmeHganuid [5] JOBepHUTENBbHBIN YHPABISIONIMIA HAICIACTCS HApSAy C
UMYIIECTBEHHBIMU TMPaBaMU TaKXKe W HEUMYIICCTBEHHBIMU IpaBaMU y4YaCTHHKA

XO3SIICTBEHHOTO OO0IIecTBa. B COOTBETCTBUM ¢ BbIBOJAMHU CyA€OHOM MpaKkTUKU
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YOPABJISIIOUIMI JJaXKe BIpPaBe roJI0COBaTh Ha COOpaHUM YYACTHUKOB 3a MPHUHSATHE
peIIeHUs 0 Ha3HAYCHUH ceOsl TeHEepaIbHBIM TUPEKTOpOoM [6].

CTOUT OTMETUTBH, YTO MPaBO Ha JIOJNIO MEPEXOJUT K HACIEAHUKY B CHILY
MIPaBOMNPEEMCTBA, a TAKOW JIOKYMEHT, KaK CBUJETEIHCTBO O MpaBe Ha HACJIEACTBO
HOCUT TPABOMOATBEPKIAIOMIMI  XapakTrep, OQOpMIIsis BO3HHUKILEE IPaBo.
CBUIIETENBCTBO SIBISIETCS OCHOBAHWEM JJIsi TIOCTAHOBKM BoOmpoca 00 y4acTHH
HACJIEIHUKA B COOTBETCTBYIOIIEM OOIIECTBE WJIM O MOJYYCHUH HACIEIHUKOM OT
oOliecTBa  JIEUCTBUTENBHOM  CTOMMOCTH  YHACIEIOBaHHOW  joiu OO
COOTBETCTBYIOIIECH el yacTu uMyIinecTna [7].

Takum oOpa3om, mpuOOpeTeHuEe A0NM IMPU HACIEAOBAHWU HE SBISIETCS
0€3yCIIOBHBIM, IPH OTUYX ACHUU BO3MOXKHBI 2 BUJA MOCIEACTBUN: MPUOOpETEHUE
cTaryca y4acTHHKa 00ILeCTBa, JINOO BhIILIATa AEUCTBUTEIBHON CTOUMOCTH JIOJIH.

AKTyanpHOHN Npo0IeMON B IUBUIUCTUYECKON TOKTPUHE U MPAKTHUKE SBISETCSA
cyapba 1ojM, Kak oObeKTa OoOHIeil COBMECTHOW COOCTBEHHOCTH CYNpPYIOB, B
yCTaBHOM KamuTaje obliiecTtBa B ciayyae pasnena. Kak u3BecTHO, 1o oOuiemy
npaBuily, MMYILECTBO MPUOOpPETEHHOE B Opake NpHOOpeTaeT pexuM oOien
COBMECTHOM COOCTBEHHOCTH. Onnaxo IIOJI0KEHUE OCJIOKHSIETCS
pacnpocTpaHEHUEM KOPIOPAaTUBHBIX HOPM Ha JaHHbIE MpPaBOOTHOIICHHS. Tak,
YUUTBHIBASI IPUHIMI aBTOHOMUU BOJIM MPU (POPMYITUPOBAHUH TIOJIOKEHHUI yCTaBOB
B LIEJISIX COXpPAHEHUsS! CTAOUIILHOTO COCTaBa yYaCTHUKOB 00ILE€CTBA, TPUMEHEHHUIO
IOJIJICKAT HOPMBI yCTaBa KOHKpEeTHOro ooOmectBa [8]. B Tex ke ciydasx, korna
yCTaB HE NMpeAyCcMaTPUBAET HEOOXOIMMOCTH MOIYUYECHHUS COTTIACHs Ha BBIJEN JI0JIH,
OBIBLINI CYNPYT CTAHOBUTCS YYaCTHUKOM FOPUINYECKOTO JIUIIA.

[IpumeuaTenbHO, 4TO BCe MpEAONpeAeisieTcs] MOJOKEHUSIMU ycTaBa: s
nepexo/ia J0JU, Kak KOMIUIEKCA HMMYIIECTBEHHBIX M HEUMYIIIECTBEHHBIX IPaB,
MOET TpeOOBaThCs COTJache OCTAIbHBIX YYaCTHMKOB WJIM caMoro ooOuiectBa. B
cllydae HETOJy4YeHHUsI coryiacusi, ObIBIIEMY Cynpyry OyAeT MpUHAJIeKATh TOIBKO
MMYILIECTBEHHOE NPAaBO, KOTOPOE PEATU3YETCS YEPE3 BBIIIATY JIEUCTBUTEIBHOU

CTOMMOCTH HOJIH.
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[Ipu 5TOM HEOOXOAUMO 3aMETUTH, YTO MPUMEHEHHE HOPM O HACJIEAOBAHUHU T10
aHAJIOTMU K OTHOILICHHUSM 10 BBIJIETY CYNPY>KECKOU JJ0JIM HE OIMyCKaeTCsl BBUIY UX
pa3HOM MpaBOBOM MNpUpPOAbl. B cioydae Bblgena AOAM YK€ HUMEIOIIEECS NPaBO
COBMECTHOM COOCTBEHHOCTH MPOAOIKACTCS, TPAHCPOPMHUPYSCh B €AUHOIUYHYIO,
nepexoj Kak TakoBoM oTcyTcTByeT. [Ipu HacienoBaHuu ke He 00s1ajarolee paHee
HUKAKUM [TPaBOM Ha JIOJIIO JIMLO TPUOOPETAET HOBOE MPABO.

B cBs131 cO 3HAUMMOCTBIO IEPCOHATIBLHOTO COCTaBa 00IIIECTBA B ClIydae paszelia
JI0JIM, Kak OOIIero MMYyIIecTBa CYNPYroB, OBIBIIMK Cynpyr aBTOMAaTHYECKU
npuoOpeTacT UMYIIECTBEHHbIE, HO HE KOpropaTuBHbIE mpaBa. [IpaBa ywacTus
(4neHCTBA): HA y4acTHE B yIIpaBJICHUH, HA TOJIy4eHHe HH(GOPMAIIH, HA y4acTHe B
pacrnpeiesieHuy NpUuObLIU, MOTYT OBITh PEAIM30BaHbl UCKIIOYUTENIBHO JUIIOM, Ha
Yhe UMl 3apETUCTPUPOBAHA JIOJS B CBSI3U C UX JMYHBIM XapakTepoMm. To ecTh B
cilydyae cropa o pasjielie 0JIU U OTCYTCTBUU COTJIacus OOIIeCTBa, OBIBIIMMA CyNpyr
UMEET MPUTA3AHUS HA JIEHEKHYI0 KOMIICHCALIMIO U HE UMEET NpaBa Ha BKIIIOUECHUE
B COCTaB WJICHOB OOIIECTBA, €CJIM MPOTUB ATOTO BHICTYMAIOT UHBIE YYACTHUKH.

B 2023 rony no BepxoBHOTO cyaa gomien Crop: MOCiI€ CMEPTH OAHOTO U3
ygactHukoB OOQO mojioBMHA €ro JIOJdM B yCTaBHOM KamuTajne Oblia
3aperucTpUupoBaHa Ha €ro Cympyry, a JApyras BOLUIA B COCTaB HaclleJCTBA.
OcTanbHble yYaCTHUKH OOIIECTBA MOTPEOOBANIM MIEPEATh ATY AOJI0 OOIIECTBY, TaK
KaK yCTaB IMpeayCMaTpuBall HEOOXOUMOCTh MOJTYUYEHHUsI COTIIACHs YYaCTHUKOB Ha
nepexoAd oau K HacnegHukaMm. Cyabpl OTKa3ald B MCKe, TaK Kak JOJisi Iepela
CYIIpyre He MO HACJIEJCTBY, a B CBSI3U C BBIJEIOM €€ M3 COBMECTHO Ha)KUTOIO
umyniectBa. Opnnako BepxoBubiii Cyn P® omnpenenuin, 4YTO OrpaHUYeHUE
pacmpocTpaHsieTcsl U Ha cymnpyxeckyro nomto. Cam mo cebe daxT nproOpeTeHus
J0JId B Tmepuoja Opaka OJHUM W3 CYNPYroB HE O3HA4aeT, YTO BTOPOU CYIpPYT
npruoOperaeT KopropatuBHbie nipasa [9].

Takum 00pazoM, MOXHO cJenaTb BBIBOJA, YTO KOHCTPYKLHS MOJIYYESHHS
COIJIacus Ha MPHUHITHE B COCTAB YYaCTHUKOB OOIIECTBA MPEICTABISIET COOON OIHY

u3 (opM orpaHuyeHusi 00OPOTOCHOCOOHOCTU JOJH, KaK OOBEKTa TIpa)KIaHCKUX
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1paB, a CJIOXHAas MPUPOJIa JT0JIU MOPOKAAET CIOKHOCTH B MPABONPUMEHUTEIBHON
MPaKTUKE MpHU pa3zese JOJH.

CylIHOCTB BBIIIEU3I0KEHHOTO CBOJIUTCS K TOMY, UTO BO3MOHBI OTPaHUYCHUS
Ha MpuoOpeTeHue MpaB y4yacTHUKA OOIIECTBA, OOYCIIOBJIEHHBIE CYIECTBEHHOU

POJIBIO IEPCOHAIBHOTO COCTaBa B (DYHKIIMOHUPOBAHUU U ACSITEILHOCTH OOIIECTBA.
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