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HOI[ MNpCHCcACHTOM IMIPUHATO ITIOHUMATh BEIHCCCHHOC CYJIOM 110 KOHKPCTHOMY
Jiey pelieHne, 000CHOBaHUE KOTOPOTO CTAHOBUTCS MPABUIIOM, 00513aTEIbHBIM J1JIs
BCEX CYJIOB TOM K€ WM HU3IIEH WHCTAHIIMU TIPHU pa3OupaTeIbCTBE aHATOTHYHBIX
nen [1].

Uctopus cyneOHOro mpereeHTa HaCUUThIBaeT MHOTHE Beka. Kak n3BeCTHO,
€ro POJAMHOM MPUHSTO CUUTATh AHTIINIO, B KOTOPOM TOCIIOACTBYET CUCTEMA OOIIIETO
npaBa. OgHAKO MPELHEACHT KaK MCTOYHUK IpaBa M3BECTEH €IIE C JIPEBHEUINX
BpemeH. B kauectBe mpeneneHra B JlpeBHeM Pume BbhICTynmaiv 3AUKTHI WA
pelIeHrs MPETOPOB MO KOHKPETHBIM jaenaMm. OHM ObLIM 00sS3aTelIbHBIMH IPU

paccCMOTPEHHUH aHAJIOTUYHBIX JIe] U IPUOOpETa I yCTOHUMBBIA XapakTep [2,C.58].
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CyneOHblif TpeLEeeHT NpU3HAeTCd BeChbMa pacCHpOCTpaHEHHOU (opMoil
IpaBa KaK B CPEJHHUE BEKa, TaK U B COBPEMEHHOM MHpe. B Hacrosiee BpeMs OH
HIMPOKO MCIOJIB3YETCS B KaueCTBE OCHOBHOI'O MCTOYHHUKA MpaBa B rOCy/IapCTBax
aHTJIOCAaKCOHCKOM MPaBOBOW CEMbHU, CpeU KOTOpbIX BenukoOpuranus, ABcTpanus,
Kanana, HoBas 3enanaus u CIIA [4, ¢.285].

Heo6xoaumMo OTMETUTH, UYTO MPELENEHTHOE MPaBO B Pa3HBIX CTpaHaX
NPUMEHATCA MO-pa3HOMY. DTO CBA3aHO, B NEPBYIO OYEpPENb, C HUCTOPUUECKUMU
O0COOEHHOCTSIMU Pa3BUTHS TOCYAAPCTBA, CBOCOOPA3UEM €T0 MOJTUTUKU, SKOHOMHUKH,
MIPABOBOM KyJIbTYPHI U penurun. OCOOEHHO SIPKO 3TO MPOCISKUBACTCS Ha MPOLIecce
pa3sutus npasa CIIIA n AHrnumn.

B AHrnuu npeneaeHTHOE MpaBo BIIEPBbIE MOSIBUIOCH B cpeaHue Beka. B 1066
roJly Mocjie HOPMAaHJICKOTO 3aBOEBAaHUSI CO3/JAIOTCS KOPOJEBCKHUE CYJIbl, KOTOPBIE
pemanu cBou jaena oT uMeHH Kopousl. PemieHus, BblpaOaTbiBaeMble CYyIbSIMH,
Opanuch 3a OCHOBY JIPYTUMU CyJaMH IPU PaCCMOTPEHUH MOX0XHX Aell. [loMumo
3TOr0, B TOPOACKHUX U CEIIbCKUX Cylax MPUMEHSJIMCh MPaBOBbIE OObYAU TOMU
MECTHOCTH, Ha KOTOPYK) pacHpOCTpaHsulach WX IOpUCIMKUuMA. Teopus
npeneaeHTHoro mnpasa copmupoBasiack B Xl Beke. MecTHbie akThl ObUIU
3aMEHEHbl OOIIMM i1 BCell AHIVIMM mpaBoM. Tak BO3HMKIIA €IMHA CHUCTEMa
IpEeLEeIECHTOB, KOTOpas Mo3XKe MOoJyunsia Ha3BaHue «obiee npaBo». Hakonen, B
XVIIl Bexe Hauanu akKTHMBHO MPUMEHSTh MPAKTUKY LIUTHUPOBAHUS MPELEIEHTOB,
CTaBIIIME NCTOYHMKaMH nipaBa [3, €.553].

AMEpUKaHCKOE  TPELEeIEHTHOE TMpaBO  CKJIAJAbIBAJIOCH HAa  OCHOBE
aHTJIMACKOTO0, TPH STOM YUYUTHIBAIUCH HKOHOMHUYECKHE, TMOJUTHYECKUE U
penuruo3ubie ocobeHHocTH Amepuku. Mcropus (popmupoBaHuUs HpeLeeHTHOTO
npasa B CIIIA Hayanace B mepuoJ aHIIMHUCKOW KosloHn3auun CeBepHON AMEPHKHU.
B XVII Beke mocenenisl u3 Craporo Cera mepeHecnn ¢ coOOW aHTIIMNMCKUE
CyJeOHbIE TPABOBBIC MOPSAIKU, KOTOPHIE MPMKUBAIMCH HA HOBOM MECTE JIMIIb
MOCTEIIEHHO U He 0e3 TpyaHoctel [3, €.559]. Pa3Burtue mpereeHTHOrO IpaBa Ha

TEPPUTOPUH IITATOB MPOXOIUIIO B 4 3Tana:
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. [IepBbIit 3Tan — yTBEPKACHUE NPEUEACHTHOTO MIPaBa B KOJIOHUAJIbHBIN
IIEpUOL;

o Btopoil »Tanm HayuHAICA IOCJIE TOJYYEHUS HE3aBUCUMOCTH U
npogospkaics 10 1830 r.;

o Tpetuit stan — ¢ 1830 mo 1860 r., KOTOPBII XapaKTEepU3yeTCs PAIOM
W3MEHEHHUU B IIPELEACHTHOM IIPaBE;

o UeTBepThlil 3Tanm — co BTOpoi mojioBuHBI XIX Beka /10 HACTOAIIETO
BPEMEHU.

B AHrmu crnoXwiIcs NPHUHIMIT KECTKOrO CIIEJOBAaHMs IpenencHram. B
HauOobIIEeH CTENEHHU SPKO OH IMPOCIEKUBAECTCA B MpPaBHIIE, COTJIACHO KOTOPOMY
aBTOPUTET CTaPBIX IIPELEAECHTOB C TCYEHUEM BPEMEHU HE TOJIBKO HE YTPAYUBAETCH,
a Ha00opoOT Bo3pacTaeT. Bmecre ¢ TeM )KecTKoe ciae0BaHKE MPELEACHTaM BOBCE HE
UCKJIFOYAeT  BO3MOXXHOCTH  OTMEHBI  JCHCTBYIOIIMX  IIpeuenaeHToB. Tak,
Briectodmuii cy1 MOXET OTBEPIHYTh PEUICHUE HUKECTOSIIEr0, 3 B HEKOTOPBIX
CIIy4asx U CBOE IPEIbIAYILIEE PELICHUE.

B CIIIA mnpaBuna npeneaeHTa He JEUCTBYIOT TaK KECTKO. BEpXOBHBIN Cy[
CIIIA u BepxoBHbIE CyIbl IITATOB MOTYT MEHATh CBOIO MPAaKTUKY. lIpeneneHT B
3TOM T'OCYyJIapCTBE JEHCTBYET TOJBKO B Mpezeiax cyAe0HOM CUuCTeMbl KOHKPETHOTO
mTara. Y CJIOBHO MOXKHO cunuTtaTh, yTo B CLLIA cymectByer 51 cucrema mpana: 50 -
B IITaTax, U OJIHA - (eJiepasibHas.

[IpaBuna npenenenta B CIIA He cTano Takod HEOOXOIUMOCTHIO, KaK ITO
MMEET MECTO B AHIVIMHUCKOM MpaBOBOM cucteMe. Tak, B OTIMYHME OT CBOMX
aHIJIMICKUX  KOJIJIET, AaMEpPUKAHCKHE CYJIbH OTKa3aJIUChb OT MPUHIMNA
pPacIpOCTPAHEHUS MTOCHEACTBAN OTKIIOHEHHBIX MPELEACHTOB Ha COCTOSBUIMECS B
IIPOIIIOM OTHOIIEHUA[3, cTp. 562]. B AMeprKaHCKOW NpPaKTUKE U3BECTHBI CIIyyau
«OTMHUpAHUS» TOTO WM MHOTO MpEeleNeHTa, TO €CTh HEIelecO00pa3sHOCTH €ro

JNAJIbHENIIETO IPUMEHEHUS.
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[Ipy nmpusHaHuM mpeneneHTa B KayecTBE OCHOBHOTO MCTOYHHKA IpaBa
3aKOHO/IAaTeILCTBO O0Jiee 3HAUUMO U 00s1afaeT 60bmuM yaeabHbIM BecoM B CIA,
4eM B AHIVIMU. DTO B OIPEJEICHHON CTENIEHU SIBIISIETCS CIEACTBUEM

o BO-TIepBbIX, Hannuusl B CIJA nucanoro OCHOBHOTO 3aKOHA, KOTOPBIM
B cTpaHne siBnsieTcss Koncturymms.

L BO-BTOPLBIX, OTCYTCTBU B AHIIIMY nyucaHou KOHCTI/ITYHI/II/I.

Eme ogHOo oTinmyne aMepruKaHCKOro IpaBa OT aHIVIMMCKOTO — 3TO HECKOJIBKO
uHoe, Oosee cBOOOHOE AelcTBUE IpaBuia npeueaeHTa. [IpeneneHT MoxeT ObITh
CO3JaH HE TOJIbKO BBICIIMMH, HO U HIXKECTOALIUMMU CYACOHBIMA HHCTAHLIMSIMU.
Bricume cyneOHble nHCcTaHuMu TatoB U BepxosHsiid cyn CIIA Hukoraa He ObLin
CBSI3aHbI CBOMMHU COOCTBEHHBIMHU NpeueaeHTamu. OTcrona ux Gospiias cBoO6oaa B
polecce NPUCIOCOOIEHUS B 3aBUCUMOCTH OT KOHKPETHBIX YCIOBHIA.

Yro kacaercs AHINIMM, TO MPELEACHT YCTAaHABIMBAECTCS TOJBKO CYAOM
(BricoxuMm cynom npaBocyausi, Beiciimm cynom, [lanaToit topnoB). 3neck npaBuiia
IIPELECHTA MMPOCIEKUBAIOTCS B CIIEIYIOIINX MTOJIOKECHUAX:

o penieHus, BeiHeceHHbIe [lanaToil mopoB 00s13aTenbHbI 1)1 Hee caMon
U BCEX JIPYIUX CY/OB;

o peuieHus, TpUHAThIE ANEIUISIUUOHHBIM CYJIOM 00s13aTeIbHBI JIs1 BCEX,
kpome [lanarsl 10pAOB;

o pelIeHUs, TPUHATHIE BHICOKUM CYAOM MPaBOCYAUs, 00A3aTEeIbHbI IS

CyJ0B HU3IIMX MHCTAHIIHM.

C xaxapiM rogom 3HadeHue rnpeneacHta B CIIIA Bo3pacraeT, BMeCTE C TEM U
YBEJIMYMBACTCS KOJIMYECTBO CIy4aeB €ro MPUMEHEHUsI B ACATEILHOCTH CYIeOHOTO
anmapata. B AHIIME XK€ posib MpeleAeHTa 3HAYMTEIbHO CHUIKACTCA U3-3a
YBEJIMYEHUSI 3HAYEHHUSI CTATyTOB.

Takum 06pa3zoM, HECMOTpPS Ha OOIIME POIOBBIC ¥ BUJIOBBIC MPU3HAKU U YEPThHI
aHTJIUMHCKasT W aMepuKaHCKas MOJCIM TIpele/ieHTa HMEIOT CBOU BeChMa

3HAYUTEIbHBIE OCOOCHHOCTH. OI[HaKO OJHO OCTACTCA HCU3MCHHBIM — IPCHCACHT U
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MO CEUl JIeHb SIBJIAETCS OCHOBHBIM MCTOYHUKOM MpaBa B AHrinuu u CHIA u urpaer

BAJKHYIO POJIb B IPABOBOM CUCTEME.
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