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Annomayuna: B cmamve  uccnedyemcs — npasosas  npupooa
npeocmasumenbCmed Kak 2pancoOaHCKo-npago8oco UHCMUMymad, aHaIu3upyomcs
€20 Klrouesble NPU3HAKU, dleMeHmyl U 8uovl. Paccmampusaiomes meopemuyueckue
nOOX00bl K NOHUMAHUIO NPeoCmasumenbcmed, e20 COOMHOWEHUe C UHbIMU
NPABOBLIMU KOHCIPYKYUAMU, A MAKHCe AKMYAbHbLE NPOOIeMbl NPABONPUMEHEHUS.
Ha ocnose npogedénnozo amanuza opmynupyomcsi npeoiodceHus no
COBEPULEHCMBOBAHUIO NPABOBO20 PE2YIUPOBAHUS NPEOCMABUMENbCMEA

Knroueswvie cnoea: npeocmasumenscmeo, 2paxcoanckoe npago, NOTHOMOUUS,
coenka,  008EPEHHOCMb,  3AKOHHOE  NpPeOCmAasUmeNbCmeo,  KOMMepPUecKoe

npe&cmaeumeﬂbcmeo.

THE LEGAL NATURE OF REPRESENTATION IN CIVIL LAW

Abstract: The article examines the legal nature of representation as a civil
law institution, analyzes its key features, elements and types. Theoretical approaches

to understanding representation, its relation to other legal structures, as well as
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actual problems of law enforcement are considered. Based on the analysis, proposals
are formulated to improve the legal regulation of representation
Keywords: representation, civil law, authority, transaction, power of attorney,

legal representation, commercial representation.

[IpencTaBUTENHCTBO B TPAKIAHCKOM TpaBe MPEACTABISICT COOOW ONUH W3
byHIaMEHTAIBHBIX HHCTUTYTOB, OOCCIEUYMBAIOIMIMM BO3MOXKHOCTh  y4acTHS
CYOBEKTOB B HMYIICCTBCHHBIX W HEHUMYIICCTBEHHBIX IPABOOTHOIICHUSIX TIPH
HEBO3MOXXHOCTH HJIM HEIIEJIECOOOPa3HOCTH WX JUYHOTO ydacTus. Ero 3HadueHue
CYIIIECTBEHHO BO3pPAacTaeT B YCJIOBHUAX YCIOKHEHUS XO3SMCTBEHHOTO 000pOTa,
WHTCHCUBHOTO  Pa3BUTHUS  KOPIMOPATUBHBIX  OTHOIICHHWHM W  pacHIMpeHUs
MEXIyHAPOJHOH TOPTOBIM, YTO OOYCIOBIMBAET HEOOXOAUMOCTh TIIYOOKOTO
TEOPETUYECKOTO OCMBICIICHUSI TIPABOBOM MPUPOJILI JAHHOTO MHCTUTYTA U aHAJIM3a
aKTyaJbHBIX MPOOJIEM €T0 MPABONPUMEHEHUS.

AKTyaJlbHOCTh ~ T€MBl ~ OOYCJIOBJICHAa  IITUPOKHM  PacHpOCTpaHCHUEM
NPEACTABUTENILCTBA B NPEANPUHUMATEILCKON  JESATEIBbHOCTH,  HaJIWYUEM
TEOPETUUCCKUX JTUCKYCCUH O MPABOBOM MPUPOJIC MPEACTABUTEIHCTBA, TPOOIEMaMHU
MPABOMIPUMEHUTEILHON TMPAKTUKH, CBSI3AHHBIMU C  OMNpPEJEICHUEM TpaHUIl
MOJIHOMOYMI TMPEICTABUTENS, TOCICACTBUSAMHU TPEBBIIMICHUS TMOJHOMOUYUM U
MIPYU3HAHUEM CJICJIOK HEJIEUCTBUTEILHBIMM.

Cornacno crarbe 182 'K P® [1], mpencTtaBUTENBCTBO - 3TO COBEPILICHUE
OMHUM  JUIOM  (TIPEACTAaBHTEIEM) CISJIOK OT MMEHH JAPYyroro Jmia
(mpencTaBisieMOro) B CUTy OJIHOMOUHS, OCHOBAHHOTO Ha JOBEPEHHOCTH, YKa3aHUU
3aKOHA JIM00 aKT€ YMOJHOMOYEHHOIO Ha TO FOCYAapCTBEHHOIO OpraHa WJIM OpraHa
MECTHOTO CaMOYIIPaBJICHHUSI.

NHCTUTYT npencTaBUTENbCTBA UMEET B TPAXKIAHCKOM 00OpPOTE JTOCTATOUYHO
HIUPOKYIO cpepy MPUMEHEHUSI, OH JOCTATOYHO pa3HOOOpa3eH KakK Mo CyObEKTHOMY
COCTaBy YYaCTHHMKOB, TaK M IO IMPABOOTHOILIECHUSIM, KOTOPbIE UM OMOCPEMYIOTCH.

JIaHHBIN UHCTUTYT MPUMEHUM KakK 1Jis1 GU3HUYECKUX, TAK U FOPUINYECKUX Jull. Tak,
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B CHJTY 3aKOHa MOTPEOHOCTh B HEM BO3HUKAET Y (PM3HUECKUX JIUI] TOT/AA, KOT/la CaMo
MPENICTABIIAEMOE JIMIIO HE HMMeEeT (PAKTUYECKOM BO3MOKHOCTH IO KaKUM-JIHOO
MPUYMHAM JUYHO OCYIIECTBIIATH MPUHAICKAIINE €My TpaBa M 00sI3aHHOCTH, K
IpUMEPY, BBUIY OTCYTCTBUS J1€€CIIOCOOHOCTH, B CHITY BO3pacTa, ICUXUYECKOTO WU
dbu3ngecKoro cocrosHus [2, ¢.148].

[Ipexxne Bcero, NPEACTaBUTEIBCTBO XapaKTEpU3YeTCsl HaIUYUEeM TpEX
CYObEKTOB MPABOOTHONIICHUS: TNPEACTABISIEMOro (Jula, OT HUMEHHU KOTOPOTo
COBEPIIAIOTCS CHIETKH), MPEACTaBUTENS (JIMIA, COBEPIIAIOIIECTO CACIKA OT UMEHH
MPENICTABIIIEMOT0) U TPEThero Juia (KOHTpareHra MO CHENKe, 3aKIIYaeMOou
npencrasutenieMm). llpu 3TOM NPUHIMIHAIBHO BaKHBIM = SIBIISIETCA  TO, YTO
MPENCTaBUTENIb JIEWCTBYeT HE OT COOCTBEHHOTO WMEHH, a OT HWMEHHU
MPENICTABIIIEMOrO, BCIEJACTBUE YEro BCE TMpaBa U OOS3aHHOCTH IO CIHEJIKE
BO3HUKAIOT HEMOCPEACTBEHHO Yy MOCJIEIHETO0, a HE y MPEACTABUTENS. JTO OTINYALT
MIPEICTaBUTEIBCTBO OT MOCPEIHUYECTBA, TIPU KOTOPOM TOCPEIHUK ICHCTBYET OT
CBOETO UMEHU U CaM CTaHOBUTCSI CTOPOHOM CJICIIKH.

OcHoBaHWEM BO3HUKHOBEHHUS  TIOJHOMOYHMHA  TPEACTABUTEISI  MOXKET
BBICTYIIATh: JOBEPEHHOCTH (JOOPOBOJIBLHOE MPEICTABUTEIHLCTBO), 3aKOH (3aKOHHOE
MIPEICTaBUTEIBCTRO, HanpuMep, POIUTENH Kak MIPEICTaBUTEIIN
HECOBEPIICHHOJETHUX), aKT TOCYIapCTBEHHOTO OpraHa (HampuMmep, Ha3Ha4YeHHE
OTEeKyHa) Ju00 00CTaHOBKa (HAaNpuUMeEp, KaCCUp B MarasuHe, JEUCTBYIOIIUN Kak
npeACTaBUTENb OpraHu3anuu). [lomHOMo4YMe Kak mpaBoBasi OCHOBA JIEUCTBUM
MPENICTAaBUTEINST OMPEEISET TPAHUIBI €r0 KOMIETEHIIMHU W CIYXKUT TapaHTUEel
COONIONEHNST HWHTEPECOB TMPEACTABISIEMOTO M CTaOWMJIBHOCTH T'PaKIaHCKOTO
obopora.

CTpyKTYpHO TPaBOOTHOIICHHE MPEICTABUTEIHLCTBA BKIIIOYAET CIEAYIOIINE
DIIEMEHTBHI:

1) cyOwbektbl (du3nueckue W OPUIUYECKHE JIMLA, a  TakkKe

nyOJIMYHO-TIPaBOBbIE 0OPa30BaHUs B YCTAHOBJICHHBIX 3aKOHOM CITy4asix);
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2) oObeKT (IeHCTBUS MPEACTABUTENS MO COBEPIICHUIO CIIEJOK WM HHBIX
IOPUIUYECKU 3HAYUMBIX JEHCTBUN OT UMEHH MPEACTABISIEMOTO);

3) coneprkanue (COBOKYITHOCTH MpaB U 00si3aHHOCTEN CTOpOH) [3, ¢.140].

K uymcny  kiroueBbiX — 00S3aHHOCTEH — MPEACTABUTENS]  OTHOCHUTCS
HEOOXOAMMOCTh JIEHCTBOBATh HMCKIIOYUTENHFHO B HMHTEpecax MpEACTaBIsEMOro B
npenenaax npeIoCTaBICHHbBIX MOJTHOMOYHM, a TAKKE€ HECTH OTBETCTBEHHOCTD 32 UX
MPEBBINICHUE UITU HETOOPOCOBECTHBIE JACHCTBUS.

Knaccudukanus npeactaBUTeI-CTBA BOZMOYKHA MO Pa3IMYHBIM OCHOBAHUSIM.

B 3aBucHMMOCTH OT OCHOBaHUS BO3HMKHOBEHUS ITOJIHOMOYHMU BBIIEISIOT
3aKOHHOE, JOTOBOPHOE, OCHOBAaHHOE€ Ha AakTe€ TOCYJapCTBEHHOIO OpraHa u
SBCTBYIOILIEE U3 OOCTAHOBKH MPEACTABUTEIBCTBO.

[Io o00béMy mnomHOMOUMI pa3nuyaroT olmiee (C IMHUPOKUM KpPyroMm
MOJIHOMOYMH), ClIeaIbHOE (ISl COBEPIICHUS ONPENEIEHHBIX CACIIOK) U Pa30BOE
(11 OHOM KOHKPETHOM CHIEJIKU) PEICTaBUTENbCTRO.

B 3aBUCMMOCTM OT XapakTepa OTHOLIECHUN MEXIy IIPEICTaBIIIEMbIM MU
MPEICTABUTENIEM BBIIEISAIOT KOMMEpUECKoe (MpeACTaBUTENb ACHCTBYET OT UMEHU
KOMMEpPYECKOM OpraHu3allyl WM WHIUBUAYaJIbHOTO MPEANPUHUMATENS) U
HEKOMMEPYECKOE MPEICTABUTENHCTRO.

Kpome Toro, mpeacTtaBUTEILCTBO MOXKET OBITH BO3ME3IHBIM (HANpUMeEp,
JIOTOBOpP TMOPYYEHHS C BO3HATPAXKIACHUEM) WM O€3BO3ME3IHBIM (HampuMeED,
MOMOILb APYyTa B 0(hOPMIIEHUH JOKYMEHTOB).

AHanu3 cyneOHOM TIpakTUKH BBISBISET Pl MpoOsieM, CBA3aHHBIX C
IPUMEHEHUEM HOPM O MPEACTAaBUTEIBCTBE.

OpnHoli u3 HauboJee OCTPhIX SABIIAETCS MpoOIeMa MPEBHIIEHUS TOTHOMOYUH,
KOIZIa MPEICTABUTEINb BBIXOAUT 3a IPEEbl, YKa3aHHbIE B TOBEPEHHOCTH. B Takux
Clly4asix Cy/bl OLIEHUBAIOT, 3HAJI JIU KOHTPAreHT O HAJTMYUK TOJOOHBIX OTpaHUYECHUM
(crarbst 174 'K PO).

He meHee CI0XKHBIM SIBISETCA BOMPOC O MOAPAa3yMEBAEMBIX MOJIHOMOYUSIX,

OCOOCHHO B KOMMEpPYECKOM O00OpOTe, KOrJa IOJIHOMOUYMS MPEICTaBUTENS HE
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3a(UKCUPOBAaHbl SIBHO, HO CleAYIOT U3 o0ctaHOBKH. CyneOHas MNpakTHKa I10
JAHHOMY BOIPOCY OCTa€TCS HEOMHOPOJHOM, 4YTO CO3HAET PHUCKH MPABOBOU
HEOIIPEIEIEHHOCTH.

Jpyrum 3HaYMMbIM ACTIEKTOM SIBIIIETCS COOMIOEHNE (POPMBI TOBEPEHHOCTH.
HecobOmonenne mucbMeHHOM (hOPMBI BICUET HEACHUCTBUTEIBHOCTD CACIKH (CTaThs
162 I'K P®), oqHako Ha MPAaKTUKE YaCTO BCTPEUAIOTCS YCTHBIE IOTOBOPEHHOCTH, UTO
IIPUBOJUT K CIIOPaM O JIEUCTBUTEIBHOCTH COBEPLIEHHBIX ICHCTBUM.

KpoMe TOro, HegocTtaroyHo YETKO ypPETyJIUPOBAaHbI  MOCJEICTBUS
MPEKPAILICHHS TPEICTABUTEIBCTBA ISl JIOJITOCPOYHBIX JIOTOBOPOB, HAIPUMED, B
CJIy4dae OT3bIBa IOBEPEHHOCTH WJIM CMEPTH MPEICTABUTES.

Ocoboro BHUMaHHMsI 3aCIy>KUBAET KOMMEPYECKOE MPEACTaBUTEIbCTBO, TIE
JOTyCKaeTcs IBOMHOE MpeAcTaBUTeNbCTBO (cTaThs 184 'K PD), uto co3gaét pucku
KOH(IMKTAa UHTEPECOB U TPeOyeT OoJiee NEeTaTbHOTO PEryIUPOBAHUSI.

[TepcrieKTUBBI COBEPIIIEHCTBOBAHUS 3aKOHOIATEILCTBA O MPEACTABUTEIHCTBE
CBSI3aHBI C pEIlIEHUEM YKa3aHHBIX pobieM. B uactHocTH, ieniecooOpa3Ho yTOUYHUTh
B 'K P® mnonsatue «moapazymeBaeMbIX ITOJIHOMOYMI», 3aKPEMUB KPUTEPUM HX
oTpesieNieHusl B KoMMepueckoM obOopote. Takke ciemyeT BBECTH YIPOIIEHHBIH
MOPSAOK MOATBEPKACHUS MOJHOMOUMUM JJIsI THUIIOBBIX CHIEJIOK, HAmpuMmep, 4epes
AJIEKTPOHHBIE PEECTPHI TOBEPEHHOCTEM.

BaxxnpIM HampaBiieHueM SBJISIETCS pa3padOTKa HOPM O TMOCIEICTBUSX
MpPEKpaIleHUs] MPEACTABUTENBCTBA JJI JIOJITOCPOYHBIX OTHOIICHUM, a TakKke
YCUJICHHE 3alllUThl UHTEPECOB TPETHUX JIUI[ TPU JOOPOCOBECTHOM 3a0y>KICHUU
OTHOCHUTEJILHO MOJTHOMOYUN MPEACTABUTENS.

Kpome Toro, HeoOXonuMo perfiaMeHTHUPOBATh UCTIOIB30BaHUE AJICKTPOHHBIX
JIOBEPEHHOCTEH # MHU(PPOBBIX TOAMUCEH, YTO COOTBETCTBYET COBPEMEHHBIM
TEeHJICHIIUSAM HU(PPOBU3AIMHU TPAXKIAHCKOTO 000pOTa.

Takum 00pa3oMm, MPEACTABUTEIHCTBO B TPaXKIAHCKOM TIpaBe SIBISETCS
CIIO)KHBIM, ~MHOTOTPAaHHBIM  WHCTUTYTOM, OOECIEUMBAIOIIMM THOKOCTh U

3¢ (HEeKTUBHOCTh UMYIIIECTBEHHOTO 000poTa. Ero nmpaBoBasi npupoja onpenensiercs
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COBOKYIIHOCTBIO TPU3HAKOB: HAJIMYMEM TPEX CYOBEKTOB, NEHUCTBUEM OT HUMEHU
IOPEICTaBISIEMOr0, HAJIWYUEM IIOJHOMOYHUS U IPaBOBOM ONOCPEAOBAHHOCTBIO
nocneacteuid. Hecmorps Ha neransHoe perymupoBanue B ['K PO, mpakruka

IMMPUMCHCHHA HOPM O IIPCACTABUTCIILCTBC BBIABIICT HpO6€JIBI H CIIOPHBIC BOIIPOCHI.
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